RESOLUTION NO. 10
SERIES NO, 2015

RESOLUTIONS OF THE CRESTED BUTITE TOWN
COUNCIL AUTHORIZING THE GRANT OF A
REVOCABLE LICENSE TO ACADEMY PLACE LLC TO
ENCROACH INTO THE FIFTH STREET PUBLIC RIGHT
OF WAY WITH AN AWNING ADJACENT TO THE
NORTH 50 FEET OF LOTS 17-20 AND THE NORTH 50
FEET OF THE WEST 20 FEET OF LOT 21, BLOCK 36,
ALSO KNOWN AS TRACT 1, ACADEMY SUBDIVISION,
TOWN OF CRESTED BUTTE

WHEREAS, the Town of Crested Butte, Colorado (the “Town”) is a home rule
municipality duly and regularly organized and now validly existing as a body corporate and
politic under and by virtue of the Constitution and laws of the State of Colorado;

WHEREAS, the Town staff has recommended to the Town Council that it grant a
revocable license to Academy Place LLC (“Academy”) to encroach into the Fifth Street public
right of way with an awning adjacent to the North 50 feet of Lots 17-20 and the North 50 feet of
the West 20 feet of lot 21, Block 36, also known as Tract 1, Academy Subdivision, Town of
Crested Butte; and

WHEREAS, the Town Council hereby finds that granting a revocable license to
Academy to encroach into the Fifth Street public right of way with an awning adjacent to the
North 50 feet of Lots 17-20 and the North 50 feet of the West 20 feet of lot 21, Block 36, also
known as Tract 1, Academy Subdivision, is in the best interest of the Town.

NOW, THEREFORE, BE IT RESOLVED BY THE TOWN COUNCIL OF THE TOWN
OF CRESTED BUTTE, COLORADO, THAT:

1. Findings. The Town Council hereby finds that granting a revocable license to
Academy to encroach into the Fifth Street public right of way with an awning adjacent to the
North 50 feet of Lots 17-20 and the North 50 feet of the West 20 feet of lot 21, Block 36, also
known as Tract 1, Academy Subdivision, is in the best interest of the Town.

2. Authorization of Mayor. Based on the foregoing, the Town Council hereby
authorizes the Mayor to execute the “Revocable License Agreement” in substantially the same

form as attached hereto as Exhibit “A.”

ot
INTRODUCED, READ AND ADOPTED BEFORE THE TOWN COUNCIL THIS _\X‘
TOWN OF CRESTED BUTTE

DAY OF f\*\‘;\\[ ,2015.
By: /A (//‘éw/z{(*

Aaron J. Huckstep, Mayor

ATTEST J!, ‘ L fmf ’E’& U
VWA Sy AN — S g

»
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Lynelle Stanford, Town Clerk (SEAL)
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RECORMNG REQUESTED BY:
WHEN RECORDED RETURN ’E‘G::
Town of Crested Buitle

Attn: Finanee Director

PO Box 39

Cresfed Butte, CO 81224

AMENDED AND RESTATED REVOUABLE LICENSE AGREEMENT

TH{S AMENDED AND BRESTATED REVOCABLE LICENSIE
AGREEMENT (this “Agl eement”) is made and entered into this Sdday of :
» 20, by and between the TOWN OF CRESTED BUTTE, & Colorado
home rle mummpahty (“Lmensm Y with an addiess of 507 Maroon Avenue, P,0O. Box
39, Crested Butte, CO 81224 and ACADEMY PLACE L1.C, a Colorado limited habxhty
company (“Lizensee™) with an address of PO Box 970, Crested Buite, CO §1224 and is
upon the following terms snd conditions:

RECITALS:

Black 36,

North 507 of Lofs 17-20, and the North 50” of the West 20" of Lot 21,
Also kiown as Tract 1, Academy Place TLC Subdivision,

Town of Crested Butie,

State-of Colorado,

cotnmonly known as 512 Fifth Street, Crosted Butte, Colorade 81224 {(the “Premizes™);

B. the Premises Is bound by that cerfaln public right of way kaown gs Fifth
Street (the “Public Propeity™);

C. Pursuant o that oeriain Revocable License Agreement (the “Initial License
Agreement™) entered into by and between Licensor and Licsnsee and recorded in the
official real property records of the office of the Clark and Recorder of Guimison Cotirity,
Colorado on October 23, 2015 at Reeeption No, 636199, Licenses was given a Hoense 1o
construet and install, and keepand maintain certain improvements in the Public Froperiy.

D.  The parties now desire to amend anid vestats the Initial License Agreement
hetein, subject to the conditions and requirements hereof,

NOW, THEREFORE, for and in consideration of the covenants, terms, conditions.
aiid reqmrcmcnts set forth héreln, the sufficiency of which are hereby acknowledged by

the parties, the parties agree s follows:

AGREEMENT:




RECORDING REQUESTED BY:
WHEN RECORDED RETURN TO:
Town of Crested Butte

Atin: Finance Director

P.O.Box 39

Crested Butte, CO 81224

AMENDED AND RESTATED REVOCABLE LICENSE AGREEMENT

THIS AMENDED AND RESTATED REVOCABLE LICENSE
AGREEMENT (this “Agreement”) is made and entered into this 2~.day of
[redbreer . 2016, by and between the TOWN OF CRESTED BUTTE, a Colorado
home rule ﬁqunicipality (“Licensor™) with an address of 507 Maroon Avenue, P.O. Box
39, Crested Buite, CO 81224 and ACADEMY PLACE LLC, a Colorado limited liability
company (“Licensee”) with an address of PO Box 970, Crested Butte, CO 81224 and is
upon the following terms and conditions:

RECITALS:

Block 36,

North 50° of Lots 17-20, and the North 50° of the West 20° of Lot 21,
Also known as Tract 1, Academy Place LLC Subdivision,

Town of Crested Butte,

State of Colorado,

commonly known as 512 Fifth Street, Crested Butte, Colorado 81224 (the “Premises™);

B. the Premises is bound by that certain public right of way known as Fifth
Street (the “Public Property™);

C. Pursuant to that certain Revocable License Agreement (the “Initial License
Agreement”) entered into by and between Licensor and Licensee and recorded in the
official real property records of the office of the Clerk and Recorder of Gunnison County,
Colorado on October 23, 2015 at Reception No. 636199, Licensee was given a license to
construct and install, and keep and maintain certain improvements in the Public Property.

D. The parties now desire to amend and restate the Initial License Agreement
herein, subject to the conditions and requirements hereof.

NOW, THEREFORE, for and in consideration of the covenants, terms, conditions
and requirements set forth herein, the sufficiency of which are hereby acknowledged by
the parties, the parties agree as follows:

AGREEMENT:




1. Initial License Agreement. The Initial License Agreement is hereby
amended and restated herein. The Initial License Agreement is hereby revoked and
repealed and shall be of no further forte and effect.

2, Grant of License. Licensor hereby grants to Licensee and its successors
in interest a revocable license (the “License”) appurtenant to the Premises to construct,
keep and maintain the 2 6” x 28°2” awning (the “Improvements™) on the Pablic
Property, all as described in Exhibit “A” attached hereto.

3. Permit for Construction and Maintenance. Licensee shall obtain
permits from the Town pursuant to Chapter 11, Article 2 of the Crested Butte Municipal
Code relative to all construction, installation and maintenance activities relative to the
Improvements.

4, Term of License; Revoeation.

4.1  The License shall exist and continuc until the happening of either
the following events, which such event shall automatically terminate and extinguish the
License:

(a) the Improvements are demolished, removed or damaged by
fire or other casvalty such that such Improvements cannot be reasonably repaired in their
present location; or

(b)  the Town Council finds at a regular, public meeting that (i)
the Improvements must be removed in order to make the burdened Public Property
available for public use or for any reason as determined by the Town Council, or (i1)
Licensee is in material breach of this Agreement.

4.2.  The License is made subordinate to the right of Licensor to use the
Public Property for any public purpose, including, without limitation, public pedestrian
uses and subsurface tunnels. In addition to Licensor’s revocation rights set forth in
Section 4.1, Licensee agrees that if Licensor subsequently determines to install, modify
or change the grade of any street or sidewalk, or to modify, repair or instail any
underground utility, or to effect any other work in connection with any other public or
utility improvement, or to use or occupy the area of the encroachment by the
Improvements, then the License hereby authorized may be modified and the
Improvements removed completely, and the Public Property shall be restored to its pre-
existing, unobstructed condition at Licensee’s sole cost and expense to complete
satisfaction of Licensor. Licensor’s decision as to the necessity of such public use,
occupancy ot improvements shall be final and binding upen Licensee.

5. Assumption of Risk. Licensee assumes the risk of damage to the
Improvements and agrees to repair any damage to the Public Property and any Licensor




property arising from or relating to Licensee’s use of the Public Property. Additionally,
Licensee assurnes all risk of damage to property or injury to persons in connection,
whether directly or indirectly, with the License and the Improvements. In the event of
any such damage or injury, Licensee agrees to pay all costs related thereto, including,
without limitation, reasonable attorneys’ fees,

6. Indemnification. By execution of this License, Licensee, for itself and its
successors, hereby agrees to indemnify, defend and save harmless Licensor, its elected,
officials, employees, contractors, agents, insurers, insurance pools and attorneys against
any and all claims, suits, damages, costs, losses and expenses, including reasonable
aftorneys’ fees, in connection with any personal injury or property damage, arising out of
or connected in any way with, whether directly or indirectly, the License, Licensee’s use
of the Public Property and the Improvements.

7. Insurance,

7.1, Atits sole cost and expense, Lessee shall obtain and keep
in force during from the date first written above until the Improvements are removed or
relocated from the Public Property “all-risk” property coverage naming Lessee and
Licensor as their interests may appear.

7.2 Atits sole expense, Lessee shall obtain and keep in force from the
date first written above until the Improvements are removed or relocated from the Public
Property commercial general liability insurance with a combined single limit of not less
than $2,000,000.00 for injury to or death of any one person, for injury to or death of any
number of persons in one occurrence, and for damage to property, insuring Lessce and
Licensor, including, without limitation, coverage for contractual Hability, broad form
property damage and non-owned automobile liability, with respect to the Public Property.
The insurance shall be noncontributing with any insurance that may be carried by
Licensor and shall contain a provision that Licensor, although named as an insured, shall
nevertheless be entitled to recover under the policy for any loss, injury, cost or damage to
Licensor, or the property of the same.

7.3.  All insurance required herein and all renewals thereof shall be
issued by companies authorized to transact business in the State of Colorado and rated at
least A+ Class X by Best’s Insurance Reports (property liability) or otherwise approved
by Licensor in writing. All insurance policies shall be subject to approval by Licensor as
to form and substance, shall expressly provide that the policies shall not be canceled
without 30 days’ prior written notice to Licensor and shall provide that no act or omission
of Licensor that would otherwise result in forfeiture or reduction of the insurance shall
affect or limit the obligation of the insurance company to pay the amount of any loss
sustained. Lessee may satisfy its obligation under this Section by appropriate
endorsements of its blanket insurance policies,

7.4, All policies of liability insurance that Lessee is obligated to
maintain according to this Agreement (other than any policy of workmen’s compensation




insurance) shall name Licensor as an additional insured. Originals or copies of original
policies (together with copies of the endorsements naming Licensor as an additional
insured) and evidence of the payment of all premiums of such policies shall be made
available to Licensor on the date first written above. All public liability, property damage
liability and casualty policies maintained by Licensor shall be written as primary policies,
not contributing with and not in excess of coverage that Licensor may carry.

7.5.  The parties waive all rights to recover against each other, or
against the elected and appointed officials, employees, contractors, agents, advisors,
attorneys, insurers, insurance pools, shareholders, directors, members, managers, officers,
suppliers, agents or servants of each other, for any loss or damage atising from any cause
covered by any insurance required to be carried by each of them pursuant to this Section
ot any other insurance actually carried by each of them. Licensee shall cause its insurer
to issue an appropriate waiver of subrogation rights endorsements to all policies of
insurance carried in connection with Licensee’s operations and Licensor’s operations and

propetty.

8. Licensee Obligations upon Revocation; Remedies. Upon notice to
Licensee of the Town Council’s decision to revoke this License, the Improvements must
be promptly removed. In the event that the Improvements are not so removed by
Licensee, Licensor may remove the Improvements and restore the location to its original
condition at Licensee’s sole cost and expense. In such case Licensor shall have no
responsibility for damage fo the Improvements or Licensee’s other property, whether
personal or real property, located on Public Property and the Premises. Licensee shall
immediately reimburse Licensor such costs and expenses incurred by Licensor in such
removal. Licensor shall have the right to make an assessment against the Premises and
collect the costs of removal and restoration in the same manner as general taxes are
collected under State and local laws. Such rights shall be in addition to any rights
available at law or in equity. All remedies may be applied concurrently and not to the
exclusion of any other remedy. In the event of any legal action or advice necessary to
execute such removal, Licensce shall pay Licensor all reasonable costs and expenses in
connection therewith, including, without limitation, reasonable attorneys’ fees.

9. Responsibility for Maintenance; Damage to Improvements. Licensee
assumes and accepts sole responsibility for the maintenance and upkeep of the
Improvements, which shall be performed only upon receipt of permits from Licensor as
required by applicable law. Further, Licensor shall not be liable for any damage to the
Improvements caused by Licensor’s operations, including, without limitation, snow
removal, street or alley maintenance, street or alley repairs and improvements and utility
ingtallation, maintenance and repairs.

10.  No Assignment. This Agreement and the License granted hereunder shall
not be assignable or transferrable by Licensee without Licensor’s prior written consent;
provided that, Licensee may transfer Licensee’s property without first obtaining consent




from Licensor and the rights and obligations contained under this License shall inure to
Licensee’s successor in interest without further action by the parties of such successor in
interest. Failure to obtain Licensor’s consent to such assignment or transfer as required
shall make such assignment or transfer void ab iniiio,

11.  Subjeet to Laws. This License is subject to all State and municipal laws as
they now exist or may hereafier be amended.

12, Licensee Representations. Licensee represents and warrants that: (a) it is
duly qualified to do business and is in good standing in the State of Delaware; (b) it has
full power and authority to execute, deliver and perform its obligations under this
Agreement; (c) the individual executing this Agreement has the full power and authority
to do so; and (d) the Agreement does not violate any other obligation of Licensee.

13, Notices. All notices required pursuant to this Agreement shall be deemed
served upon depositing a certified letter, return receipt requested, in the United States
mail, addressed to the party being served with such notice at the addresses set forth
above, unless a request to mail to a different address is provided in writing to the other

party.

14.  Prevailing Party. In the event of any dispute between the parties in
connection with this License, the non-prevailing party shall pay the prevailing party all
costs and expenses, including, without limitation, reasonable attorneys® fees, costs and
expenses, incurred in such dispute.

15.  Entire Agreement; Amendment. This Agreement represents the entire
agreement of the parties respecting the subject matters addressed herein. This Agreement
may be amended only in writing by properly executed agreement,

16.  Successors and Assigns. The rights and obligations of the parties shall
inure fo the benefit and burden to the parties’ successors and permitted assigns.

17.  Ne Waiver. No waiver by either party of any breach of, or of compliance
with, any condition or provision of this Agreement by the other party shall be considered
a waiver of any other condition or provision or of the same condition or provision at
another time.

18.  Phote-static Copies. For purposes of enforcement of the terms hereof,
photo-static reproductions shall be deemed to be originals.

[REMAINDER OF PAGE INTENTIONALLY LEFT BLANK;
SIGNATURE PAGE(S) TO FOLLOW|




IN WITNESS WHEREOF, the parties have entered into this Agreement by their
duly authorized representatives effective as of the date first written above.

LICENSOR:

TOWN OF CRESTED BUTTE,
a Colorado home rule municipality

/.’f E; o o
By: '“i Ao ‘/}I;;;GT .f...«./‘r‘i /
Elenim M(d’\d«, Mayor

Attest:

By: {\)L//u!\}ﬂ([t ls/}l/\/' J

Lynelle Stanford, Town Clerk

LICENSEE:

ACADEMY PLACE LLC,
a Colorado limited liability company

o Sl
Name: {Colept € ¢ »—o\‘fMWJP?VL

Authorized Signatory




STATE OF ( elevocde )
) SS.
COUNTY OF (Jj\’i.;\., BWS V)

The foregoing Revocable Encr oachment License Agreement was acknowledged

before me this # 9 day of {eiovico (20 beby Crlene M, Mayor of the
Town of Crested Butte, a Colorado home rule municipality on behalf of said entity.

WITNESS my hand and official seal.
My commission expires: |2 - % Jolt

,,) ) ™y
r:"i::,-&'-?’— T Qe { éf\’“‘w Q/"k

Notary Public/Signature \
-

JESSICA L. EARLEY
NOTARY PUBLIC
STATE OF COLORADO
NOTARY 1D #20084042246
My Commisalon Expires December 18, 2016

STATE OF /4 riZele )

) SS.
COUNTY OF E i

The foregoing Revocable Encroachment License Agreement was acknowledged

before me this__/_ day of_Sepreniser , 20/5 by R dherr Poreatrnevy, duly
authorized representative of Academy Place LLC, a Colorado limited liability company

on behalf of said entity.

WITNESS my hand and official seal.

My commmission expires: Sv h/ /Z, o aa /%

OFFICIAL SEAL |  Notary Publ}{ S1g}1£tme

MARIO HALLER

NOTARY PUBLIC-ARIZONA
PIMA COUNTY

My Comm, Exp. July 13, 2019




EXHIBIT “A”

Improvements and Public Property

[attach drawing here]
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