ORDINANCE  NO. 11
SERIES 2005
AN ORDINANCE AMENDING THE CODE TO ESTABLISH RESTRICTIONS ON NEWS RACKS ON ELK AVENUE IN THE TOWN OF CRESTED BUTTE.
WHEREAS, the Town of Crested Butte, Colorado (the “Town”) is a home rule municipality duly and regularly organized and now validly existing as a body corporate and politic under and by virtue of the Constitution and the laws of the State of Colorado; and by virtue of the Constitution and laws of the State of Colorado and that the Town may adopt such ordinances relative to local and municipal matters as are necessary to effectuate the purposes and intent of power granted to municipalities and such other matters that can be delegated to municipalities by the State of Colorado; and
WHEREAS, Section 14-2 of the Home Rule Charter for the Town confers all home rule powers to the Town; and 
WHEREAS, news racks on or adjacent to public sidewalks on Elk Avenue are a valuable method of distributing news and other information to the public. However, they constitute a fixed physical intrusion on public property, and the indiscriminate location on sidewalks can unnecessarily obstruct the primary function of the sidewalk, as well as constitute visual blight, and can be distracting to motorists and pedestrians; and 
WHEREAS, the Town will cause to be installed news racks at various locations on Elk Avenue. These news racks will be available for use by lease, and no person shall install or use any other news rack or vending machine or similar device on Elk Avenue; and

WHEREAS, the Town Council of the Town has determined that it is appropriate that the below regulations be enacted to protect the business community, the inhabitants and the visitors to the Town; and

WHEREAS, the Town Council has directed that the Code be amended to reflect such changes; and


WHEREAS, the Town Council finds that without the passage of this ordinance is necessary to preserve the best interests of the health, safety and general welfare of the visitors and inhabitants of the Town.


NOW, THEREFORE, BE IT ORDAINED BY THE TOWN COUNCIL OF THE TOWN OF CRESTED BUTTE, COLORADO, THAT,

Section 1.   Amending the Code to Add Article 5-8, Licensing News Racks. Article 5-8 of the Ordinance is hereby added as follows: 

“Article 5-8 NEWS RACKS LICENSING AND PERMITS

Section 5-8-1 – Definitions.

A) “Joint use news box” means a separate structure designed to hold newspapers and other publications and protect them from the elements, that can be installed as part of a news box bank and that contains provision for multiple single slots for the distribution of several free publications, which materials passers by may obtain by opening a common door or doors without payment.”

B)  “News Rack” means one space in a news box bank designed to hold newspapers or other publications and protect them from the elements, which materials passers by may obtain by opening a door, whether after depositing money in a device which unlocks the door, or without payment by the customer, depending on the marketing of the publication. Where the context requires, news box also means a space in a joint use news box, and is used to indicate rights and responsibilities which are common to lessees of either type of space.
C) “News box bank” means a structure or group of structures in one location erected by the Town and firmly affixed to the ground with compartments which serve a number of separate news boxes, and which may include a joint use news box.

D) “Proprietary newspaper distribution machine” means such a machine placed or maintained on Elk Avenue. 

E) “Publication” means a periodical which:

1. Is published at least four times a year in different issues with substantially different content or format so each issue can be readily distinguished from previous or subsequent issues; and

2. Is formed of printed sheets. The sheets may be die cut or deckle-edged, and may e made of paper, cellophane, foil or other similar materials.

Section 5-8-2 – Installation of News Box Banks.
A) The Town Manager shall install or cause to have installed news box banks so that existing newspaper distribution boxes located on Elk Avenue can be removed. No owner of an existing proprietary newspaper distribution machine shall fail to remove it within fourteen calendar days thereafter. Thereafter, any proprietary newspaper distribution machine on Elk Avenue is declared to be a public nuisance, and may be summarily removed by the Town Manager, who may dispose of it in any convenient manner after ten days. The Town Manager shall cause to be installed at least one joint use news box as part of each bank at the time of the initial implementation of this chapter.

Section 5-8-3 – News Box Use.

A) On and after July 1, 2005, no person shall install, use or maintain any proprietary newspaper distribution machine or similar device on Elk Avenue other than in accordance with this chapter in a news box provided by the Town.

B) Spaces in the news box banks installed on Elk Avenue are available for use by lease as provided by this chapter. 

C) A news box lease is available to any publisher who wishes to place that publisher’s publication therein. A news box lease is available for any particular publication for only one space in each of the banks on Elk Avenue, and only one publication may be placed within a space. 

D) The user may place a coin lock mechanism on an individual news box at the user’s expense. 

E) The user shall not place anything on the exterior of the news box other than the logo or identifying wording specified by Section 5-8-4, "Obligations of Users."
F) Subject to the design constraints of the news box or joint news box, the user may place a copy of the publication found in the box vertically inside the face plate so that it is visible to customers, but may not place anything other than such publication in that position.
G) The Town Manager shall not place nor permit the placing of any other advertising on the outside of the banks. But the manager may use any side of a bank other than the front face (where access to the publications is gained), at public expense, for designs or graphics designed to enhance the identity of the neighborhood in which it is located, or as a location for directories or maps showing pedestrians where they are and where local public and private services are to be found. This exception shall not be construed to permit the manager to place or permit paid advertisements, nor to cause the boxes or banks to become any kind of public forum.
Section 5-8-4 -  Obligations of Users.
A) A news box lessee shall maintain the leased interior of the news box space, and, for individual news boxes, all mechanical workings of the individual box, including, without limitation, the window and face plate, the coin mechanism, the coin tray, and the lock, if any.
B) The news box lessee may supply and affix to its leased individual news box or leased portion of a joint news box whatever logo or identifying wording it desires to use to let the public know which publication is inside the box. The identifying device shall be no larger than two inches high by fourteen inches wide for an individual news box, or two inches high and five and one half inches wide for a slot in a joint use news box. The identifying device shall be white text on a black background, and the device shall have a self-stick backing of a type approved by the Town Manager for its balance of adhesiveness and ease of removal, and be affixed in the location on the box specified by the city manager for all such boxes.
C) A news box lease may be revoked when the machine is not stocked with the lessee’s publication for a period of thirty days, or if the user has failed to maintain the news box for thirty days. The Town Manager shall not revoke a lease without notice to the user and an opportunity for a hearing. One seven-day opportunity to cure shall be extended in any calendar year prior to revocation.

5-8-5 -  Term, Expiration, and Revocation.
A) A news box lease is valid for one calendar year, and is automatically renewed for another one-year term, unless either the Town or the lessee provides notice in writing thirty days prior to the expiration of the lease. Except for emergencies, unanticipated construction, changes in the location of transit stops, and other unanticipated situations where relocation is necessary in the public interest, lease locations shall not be changed by the Town during any calendar year, but, with notice on or before November 1, may be relocated during the following calendar year.

B) A lease can be prepaid for up to seven years in advance, in which case no application for renewal shall be required during such period. If a lessee surrenders a lease to the Town in writing, the Town Manager shall refund the unused prepayment pro rata based on the number of whole calendar years remaining.

C) No lease may be assigned or transferred except incidental to the sale of the publication from one publisher to another, and no lessee shall be deemed to possess any equity in the lease, although an existing lessee has priority in renewing. It shall be a grounds for revocation of the lease for any lessee to attempt to profit from the scarcity of sites for news boxes. No refund shall be made if a lease is revoked or expires.

D) Upon denial of renewal of a lease, or revocation, or expiration for failure to renew, the Town Manager may remove the contents of any machine, change the locks, hold any contents and money as abandoned property, and issue a new lease for the news box or joint use news box slot to another person.

5-8-6 -  Priority and Transition.

A) News box leases, other than renewals, are available on a first-come, first-served basis based on date of receipt of the application during normal Town business hours at the place where this chapter is administered.  The priority between any applications received by the manager on the same day shall be determined by lot. 

B) But for the purposes of transition to the lease system created by this chapter, owners of proprietary newspaper vending machines on Elk Avenue as of the date of the introduction of the ordinance establishing this system shall be given a preference under the new system for a space.

C) Should the first-come, first-served method, or the transition provisions of this section, not resolve allocation questions, the Town Manager shall select publications by lot from among the current applicants.

D) The Town Manager shall structure the waiting lists so that they may be for a specific area. The manager may additionally structure the waiting lists to accommodate applications for multiple areas.”
 Section 2.    Severability.  If any section, sentence, clause, phrase, word or other provision of this ordinance is for any reason held to be unconstitutional or otherwise invalid, such holding shall not affect the validity of the remaining sections, sentences, clauses, phrases, words or other provisions of this ordinance, or the validity of this ordinance as an entirety, it being the legislative intent that this ordinance shall stand notwithstanding the invalidity of any section, sentence, clause, phrase, word or other provision.

Section 3.    Savings Clause. Except as hereby amended, the 1987 Crested Butte Municipal Code shall remain valid, and in full force and effect.  Any provision of any ordinance previously adopted by the Town of Crested Butte which is in conflict with this ordinance is hereby repealed as of the enforcement date hereof.


INTRODUCED, READ AND SET FOR PUBLIC HEARING THIS _____ DAY OF ___________________, 2005.

ADOPTED BY THE TOWN COUNCIL UPON SECOND READING AND PUBLIC HEARING THIS ____ DAY OF ______________, 2005. 
TOWN OF CRESTED BUTTE, COLORADO

By: _________________________________


     James A. Schmidt, Mayor

ATTEST:

________________________________

Eileen Hughes, Town Clerk
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