
 

 

AGENDA 

Town of Crested Butte 

Regular Town Council Meeting 

Monday, December 17, 2018 

Council Chambers, Crested Butte Town Hall 

 

The times are approximate.  The meeting may move faster or slower than expected. 

6:00 WORK SESSION 

1) Parking Management Plan – Discussion on proposed implementation plan for paid 

parking should the Council determine at some point in the future that implementation 

is necessary. 

7:00 REGULAR COUNCIL MEETING CALLED TO ORDER BY MAYOR 

OR MAYOR PRO-TEM 

7:02 APPROVAL OF AGENDA 

7:04 CONSENT AGENDA 

1) December 3, 2018 Regular Town Council Meeting Minutes.  

2) 2019 Services Agreement with the Crested Butte/Mt. Crested Butte Chamber of 

Commerce. 

The listing under Consent Agenda is a group of items to be acted on with a single 

motion.  The Consent Agenda is designed to expedite Council business.  The Mayor 

will ask if any citizen or council member wishes to have any specific item discussed.  

You may request that an item be removed from Consent Agenda at that time, prior to 

the Council’s vote.  Items removed from the Consent Agenda will be considered under 

New Business.  

7:06 PUBLIC COMMENT 
Citizens may make comments on item not scheduled on the agenda.  Those 

commenting should state their name and physical address for the record.  Comments 

may be limited to five minutes. 

7:15 STAFF UPDATES  

7:25 PUBLIC HEARING 
 1) Ordinance No. 26, Series 2018 - An Ordinance of the Crested Butte Town 

Council Amending Articles 1, 2 and 14 of Chapter 16 and Article 15 of Chapter 18 of 

the Town Code to Add New Criteria for Exclusion of Certain Structures from the 

Definition of an Historic Building, and to Provide for the Partial Demolition of an 

Historic Structure Subject to an Approved Rehabilitation and Development Plan.  

7:30 2) Ordinance No. 28, Series 2018 - An Ordinance of the Crested Butte Town 

Council Authorizing the Release of Land Use Conditions and Restrictive Covenants.  

7:35 3) Ordinance No. 29, Series 2018 - An Ordinance of the Crested Butte Town 

Council Authorizing the Release Of Land Use Conditions And Restrictive Covenants.  

7:40 OLD BUSINESS 

 1) Discussion on The Corner at Brush Creek Housing Project. 

7:50 NEW BUSINESS 

1) Update from John Norton with the Gunnison/Crested Butte Tourism 

Association. 

8:10 2) Resolution No. 29, Series 2018 - A Resolution of the Crested Butte Town 

Council Approving the Minor Subdivision of Block 76, Paradise Park Subdivision, 

Town of Crested Butte. 

8:35 3) Discussion on Ride the Rockies coming to Crested Butte June 8, 9 and 10, 

2019. 

8:50 4) Settlement and Release Agreements Resolving Any and All Claims and 

Issues Between the Town and Claimants Related to the Long-term Rental Covenant 

Asserted in Civil Action No. 2016CV30080. 
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9:00 5) Ordinance No. 30, Series 2018 - An Ordinance of the Crested Butte Town Council Amending 

Chapter 16, Articles 1, 5 and 8 of the Crested Butte Municipal Code to Include Definitions and 

Requirements for Formula Businesses in the “T” Tourist and “C” Commercial Zone Districts. 

9:15 6) Resolution No. 30, Series 2018 - A Resolution of the Crested Butte Town Council Adopting 

Changes and Additions to the 2018 Budget and Appropriations Relative to the Affordable Housing 

Fund. 

9:20 7) Resolution No. 31, Series 2018 - A Resolution of the Crested Butte Town Council Restating 

and Renewing Approval of the Development Improvements Agreement and Associated McCormick 

Ditch Relocation Agreement Affecting Lots 17-27, Block 1; Lots 6-16, Block 12; Lots 1-13 and 30-32 

Block 11; and Lots 17-32, Block 2; Town of Crested Butte, Colorado. 

9:25 8) Resolution No. 32, Series 2018 - A Resolution of the Crested Butte Town Council Approving 

the McCormick Ditch Agreement Between the Town of Crested Butte and Sheep Mountain Partners, 

LLC.  

9:30 9) Kapushion Declaratory Judgment Action, Case No. 17CV30036 - Status and Update. 

9:40 10) Authorization to Enter into Stipulations for Settlement with Wayne Meredith and Sheep 

Mountain Partners, LLC Concerning Their opposition to Town’s Water Court Change Cases, Case Nos. 

16CW3085 and 16CW3086. 

9:50 11) Ordinance No. 31, Series 2018 - An Ordinance of the Crested Butte Town Council to 

Approve Stipulation Regarding Ownership and Easements for the Heights Open Space Property and for 

Dismissal of Action in Civil Action No. 2018-CV-30008, Gunnison County District Court. 

10:00 12) Ordinance No. 32, Series 2018 - An Ordinance of the Crested Butte Town Council 

Authorizing the Sale of Town-Owned Property Legally Described as Lot 16, Block 79, Paradise Park 

Subdivision, Town of Crested Butte, County of Gunnison, State of Colorado to the Gunnison Watershed 

School District RE1J for the Sale Price of $590,000.00. 

10:05 13) Policy Regarding Fee Waivers for Photovoltaic Installation Permits. 

10:20 LEGAL MATTERS 

10:25 COUNCIL REPORTS AND COMMITTEE UPDATES 

10:40 OTHER BUSINESS TO COME BEFORE THE COUNCIL 

10:50 DISCUSSION OF SCHEDULING FUTURE WORK SESSION TOPICS AND  

COUNCIL MEETING SCHEDULE 

 Monday, January 7, 2019 - 6:00PM Work Session - 7:00PM Regular Council 

 Tuesday, January 22, 2019 - 6:00PM Work Session - 7:00PM Regular Council 

 Monday, February 4, 2019 - 6:00PM Work Session - 7:00PM Regular Council 

10:55 ADJOURNMENT 
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                Work Session 
              December 17, 2018                     

    

 
To:         Mayor Schmidt and Town Council   

 
Thru:       Michael Yerman, Community Development Director 
 
From: Bob Nevins, Town Planner 

 
Subject: Presentation and Discussion Concerning Proposed Parking Management Program. 

 

Date: December 17, 2018 
  
 
 

Purpose:   

To review and discuss with Interstate Parking Company of Colorado, LLC, the proposed Parking 

Management Program that may be implemented within the Town of Crested Butte.  This Work 

Session concludes the contracted scope of work for the 2018 Crested Butte Parking Study.  

 

Council direction: 

On October 15, 2018, Town staff and Interstate Parking Company of Colorado, LLC reported on the 

results of both, the Phase 1 Parking Study and 2018 Community Survey.  While it appeared that 

residents, business owners, employees and even visitors did not believe that traffic congestion and 

parking were major issues that needed immediate attention, Council thought it would be prudent to 

develop a comprehensive Draft Parking Management Program with specific parameters that the 

community could evaluate and provide comment.  

 

Parking Management Program: 

Interstate Parking will present their findings and recommendations regarding the Draft Parking 

Management Program.  The intent of the parking program is to minimize traffic congestion, increase 

public safety and to maximize the utilization of the existing on and off-street public parking supply 

by implementing a paid and permit parking system that: 

 

 Increases the turn-over rate of downtown parking spaces; 

 Minimizes congestion downtown on Elk Avenue and the adjacent residential streets by having 

85% parking occupancy rate;  

 Provides resident and employee permit parking that minimizes impacts to residential 

neighborhoods; 

 Allows flexibility during the off-seasons and special events;  

 Creates additional revenues to fund transit service and other public purposes without 

increasing Town staff; and 

 Assists with enforcement of winter parking regulations. 
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Transition to Managed Parking: 

The potential of paid and/or permit parking are major changes to how public parking has been 

managed in Crested Butte.  However, the parking management system that is being proposed favors 

town residents, area locals and employees while placing greater financial responsibility on visitors 

who are more accustomed to paid parking and parking enforcement.   
 

While the Summer-season is understood in terms of traffic patterns and parking utilization; the 2018-

19 Winter-season is still “unknown” given the acquisition of CBMR by Vail Resorts and the 

introduction of the EPIC Pass with no black-out dates.  In similar mountain communities where the 

EPIC Pass has been introduced, visitation has noticeably increased over previous ski seasons.  This 

Christmas/New Years, Martin Luther King and Presidents Day holidays along with Spring Break 

should provide solid “indicators” as to the scope and magnitude of our traffic and parking issues in 

Town and within the North Valley.    
 

Based on comments from Town Council and the community, the proposed Parking Management 

Program can be “fine-tuned” and ready to implement within a relatively short timeframe.  The 

funding for implementation of the Parking Management Program is not included in the 2019 Budget.  

However, the Parking Management Program can be implemented in a “cost-neutral” manner. 
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MINUTES 

Town of Crested Butte 

Regular Town Council Meeting 

Monday, December 3, 2018 

Council Chambers, Crested Butte Town Hall 

 

Mayor Schmidt called the meeting to order at 7:05PM. 

 

Council Members Present:  Chris Haver, Kent Cowherd, and Jackson Petito 

 

Staff Present:  Town Manager Dara MacDonald, Town Attorney John Sullivan, Finance 

Director Rob Zillioux, Public Works Director Shea Earley, Community Development 

Director Michael Yerman, Town Planner Bob Nevins, Parks and Recreation Director 

Janna Hansen, and Town Clerk Lynelle Stanford (for part of the meeting) 

 

APPROVAL OF AGENDA 

 

Number three was struck from the Consent Agenda.  There would be a discussion, with 

public comment, on the agenda for the next meeting. 

 

Petito moved and Haver seconded a motion to approve the agenda as presented with the 

striking of #3 from the Consent Agenda.  A roll call vote was taken with all voting, 

“Yes.”  Motion passed unanimously. 

 

CONSENT AGENDA 

 

1) November 19, 2018 Regular Town Council Meeting Minutes. 

 

2) Adoption of Updated Personnel Handbook. 

 

3) Resolution No. 29, Series 2018 - A Resolution of the Crested Butte Town Council 

Approving the Replat of Block 76, Paradise Park Subdivision, Town of Crested 

Butte. 

 

4) Approval of the 2018 Arbor Day Proclamation and Tree City USA Application 

for Certification. 

 

5) Engagement Letter with Sullivan Green Seavy LLC for Town Attorney Services. 

 

6) Approval of Fall 2018 Grant Awards Funded by 2019 Budget. 

 

Petito moved and Haver seconded a motion to approve the Consent Agenda removing 

item #3.  A roll call vote was taken with all voting, “Yes.”  Motion passed unanimously. 

 

 

 

5



PUBLIC COMMENT 

 

None 

 

STAFF UPDATES 

 

 Schmidt referred to the Staff Report from MacDonald in the packet.   

 MacDonald pointed out there was a community forum to discuss Peanut Lake 

Road on December 6th. 

 The crew would be painting lines on the ice rink on Wednesday.   

 Schmidt asked about the ZEN training that was being organized by the 

Community Builders Taskforce.  MacDonald explained the plan and intent of the 

training and that no additional funds were being requested for the program.  Haver 

elaborated upon details of the ZEN training. 

 Schmidt spoke with Mayor Gelwicks, and they agreed it was important to have an 

agenda for the next intergovernmental meeting. 

 Yerman mentioned the housing class was full tonight. 

 Schmidt extended best wishes to Dan Greene. 

 Petito thanked Staff for their work on snow removal and for the transition in 

winter parking regulations. 

 

PUBLIC HEARING 

 

1) Ordinance No. 27, Series 2018 - An Ordinance of the Crested Butte Town Council 

Authorizing the Amendment of Land Use Conditions and Restrictive Covenants. 

 

Schmidt read the title of the ordinance.  Yerman confirmed the modifications brought 

forth at the previous meeting were made.  Schmidt summarized background on the 

ordinance.  Schmidt confirmed proper public notice had been given.  No one from the 

public chose to comment. 

 

Petito moved and Cowherd seconded a motion to approve Ordinance No. 27, Series 2018.  

A roll call vote was taken with all voting, “Yes.”  Motion passed unanimously. 

 

2) Resolution No. 26, Series 2018 - A Resolution of the Crested Butte Town Council 

Adopting the Budget and Appropriating Sums of Money for the Town of Crested 

Butte, Colorado for the Fiscal Year Beginning the First Day Of January 2019, and 

Ending the Last Day of December 2019, Estimating the Amount of Money 

Necessary to be Derived from Revenue Sources, and Setting Forth the Total 

Estimated Expenditures for Each Fund. 

 

Zillioux explained the budget process started with a long-term planning session, and there 

were three subsequent work sessions in which the budget was discussed.  He outlined 

changes made to the budget since the last time it was presented.  Zillioux specified the 

amount of reserve funds being used.  He reviewed primary assumptions concerning 
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revenue.  He recommended Council move forward with the budget, and he would bring 

updates to revisit periodically throughout the year.   

 

Schmidt recognized that funds to the community grant program had been reduced, and he 

explained priorities considered for the reward of grants.  Zillioux reminded the Council of 

the pledge to the Long Lake project.  Schmidt noted the retainer for Sullivan Green Seavy 

had been reduced.  Petito questioned the funding that had been cut to the Nordic Center, 

and MacDonald explained the history behind it.  Zillioux summarized the conversation he 

had with Executive Director Christie Hicks.  Petito questioned, on behalf of a constituent, 

the reason Town was cutting the budget to parks, considering the passage of the sales tax 

increase.  Zillioux identified the funds went into affordable housing this year.  Schmidt 

confirmed proper public notice was given.  He read the title of the resolution.  There was 

no one from the public who commented. 

 

Haver moved and Petito seconded a motion to approve Resolution No. 26, Series 2018.  

A roll call vote was taken with all voting, “Yes.”  Motion passed unanimously. 

 

OLD BUSINESS 

 

1) Discussion on The Corner at Brush Creek Housing Project. 

 

MacDonald informed the Council that there were two letters, one that had been the topic 

of ongoing discussion and one that had suggestions proposed by Cowherd.  She 

confirmed the change to language suggested by Petito had been included.  MacDonald 

reported that Cowherd did not change the substance of what the conditions were; he 

bolstered and further explained the requests.  Schmidt had concern with #1, five acres of 

the site should be set aside.  The feeling was that they were guessing on how much 

parking was needed.  He thought they needed to reserve that amount of land either way.  

Schmidt began to review the points.  No one disagreed with the number of five acres or 

the requirement of two parking spaces per unit.  Cowherd said that work trailers should 

be allowed to park, and he mentioned the solution he saw in Vail.   

 

Next, there was discussion on the density of fifteen units per acre.  Nevins considered it 

to be the maximum density, and he confirmed it would fit, including the parking spaces.  

Haver was willing to go up to fifteen units per acre, but he would prefer it to be less 

dense.  Schmidt moved the discussion to #4 in Cowherd’s letter, regarding the 

requirement of the developer to prepare and submit a site plan for the Town’s review. No 

one voiced disagreement with the point. 

 

Then, Schmidt brought up the requirement of a pro forma.  Haver thought it was Town’s 

responsibility to review to know the investment would be worth it.  He added that they 

needed a bus study.  He wanted transit to be something they could plan out.  Cowherd 

read from his letter, identifying what he wrote concerning transit.  MacDonald suggested 

separating transit into an individual point in the letter.  The Council discussed transit, and 

MacDonald reminded the Council of meetings they had with Mt. Crested Butte.  They 
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decided to include transit as an additional point that they would discuss with Mt. Crested 

Butte.   

 

Number six was the for sale component of the letter.  MacDonald affirmed there were no 

changes to that particular point.  They decided to present as is.  Lastly, the Council 

discussed #7, regarding establishing an entity to address landlord/tenant disputes.  Petito 

proposed the make-up of the committee that would form the board. 

 

Schmidt asked for comments from the public: 

 

George Gibson 

 There needed to be awareness on how much ground had been given.   

 He referred to memos that were being circulated.   

 It would not be a city parking lot, and it needed to be protected out of sight. 

 Density and working together were important issues. 

 Cowherd thanked Gibson for reaching out to Mt. Crested Butte on Town’s behalf. 

 

The Council talked about scheduling the joint meeting with Mt. Crested Butte.  Schmidt 

suggested they invite Tim Baker from CBMR and Gatesco to attend.  Haver 

recommended that they invite the Housing Authority.  There was discussion on the 

presentation of the letter for the joint meeting. 

 

NEW BUSINESS 

 

1) Resolution No. 27, Series 2018 - A Resolution of the Crested Butte Town Council 

Adopting Certain Fees and Charges for the Fiscal Year 2019. 

 

Zillioux outlined increases to fees that were embedded in the budget.  Staff recommended 

a fee of $100 per block closed on Elk Avenue.  Schmidt wondered if the fee would cause 

money to go around in circles.  There was discussion around the fee being assessed per 

event or per day.  Haver recommended the fee be per event, rather than per day.  The 

Council agreed. 

 

Petito moved and Haver seconded a motion to approve Resolution No. 27, Series 2018.  

A roll call vote was taken with all voting, “Yes.”  Motion passed unanimously. 

 

2) Resolution No. 28, Series 2018 - A Resolution of the Crested Butte Town Council 

Adopting the Mill Levy for the Town of Crested Butte, Colorado for the Fiscal Year 

2019, Beginning the First Day of January 2019 and Ending the Last Day of 

December 2019. 

 

Schmidt confirmed Town was below what citizens approved for the mill levy in both the 

General Fund and Street Fund.  Zillioux identified the bottom line was there had not been 

a change year over year.  Schmidt read the title of the resolution.  No one from the public 

wanted to comment. 
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Haver moved and Cowherd seconded a motion to approve Resolution No. 28, Series 

2018.  A roll call vote was taken with all voting, “Yes.”  Motion passed unanimously. 

 

3) Settlement and Release Agreement Resolving Any and All Claims and Issues 

Between the Town and Claimant Related to the Long-term Rental Covenant 

Asserted in Civil Action No. 2016CV30080. 

 

MacDonald reviewed background on the agenda item and the litigation disputing the 

Town’s ability to enforce covenants placed on the properties, requiring that a long-term 

rental be maintained on each.  Council directed Staff to pursue the proposed settlement, 

which was $275,000 for each property, $550,000 total, to free the encumbrances.     

 

Cowherd read from the press release provided in the packet.  Schmidt stated they looked 

at the costs of comparable units in Town.  He explained how they arrived at the 

settlement.  Haver wanted to continue the agenda item until the next meeting in order to 

allow the full board to vote.  Sullivan affirmed the Council could still set the ordinances 

to public hearing. 

 

Haver moved and Cowherd seconded a motion to continue the item of the settlement and 

release agreement resolving any and all claims and issues between the Town and the 

claimant related to long-term rental covenants regarding civil action No 2016CV30080 

until the next meeting.  A roll call vote was taken with all voting, “Yes.”  Motion passed 

unanimously. 

 

4) Ordinance No. 28, Series 2018 - An Ordinance of the Crested Butte Town Council 

Authorizing the Release of Land Use Conditions and Restrictive Covenants.  

 

Schmidt read the title of the ordinance. 

 

Petito moved and Haver seconded a motion to set Ordinance No. 28, Series 2018 for 

public hearing at the December 17th regular Town Council meeting.  A roll call vote was 

taken with all voting, “Yes.”  Motion passed unanimously. 

 

5) Ordinance No. 29, Series 2018 - An Ordinance of the Crested Butte Town Council 

Authorizing the Release Of Land Use Conditions And Restrictive Covenants.  

 

Schmidt read the title of the ordinance and affirmed that it was for the property at 225 

Butte. 

 

Petito moved and Haver seconded a motion to set Ordinance No. 29, Series 2018 for 

public hearing on December 17th.  A roll call vote was taken with all voting, “Yes.”  

Motion passed unanimously. 

 

6) Discussion on Crested Butte Community School 8th Street Realignment Project 

for 2019. 
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MacDonald told the Council that Staff had been working with the Community School to 

look for traffic circulation solutions around the campus.  The Council had agreed to share 

the cost of a traffic study and engineering work to develop the Phase 2 plan. 

 

Kevin Tone, from JVA Consulting Engineers, introduced himself.  He explained the 

project consisted of three phases.  The proposal for Phase 2 was to move the intersection 

of the parking lot to 8th Street, and the busses would move to the right of way past 8th 

Street.  They were trying to get improved stacking on Red Lady further away from 135.  

The mayhem would be in the student parking lot.  Tone reported on sidewalks that would 

be removed to discourage pedestrian traffic and encourage the use of the Safe Route to 

School along Belleview.  There was discussion on the diagonal sidewalk behind Stepping 

Stones.  Schmidt questioned the right turn lane and bus loop.  Petito confirmed the 

increase in the number of parking spaces.   

 

Yerman described the two options that were approved by CDOT for the intersection of 

Red Lady/135.  Schmidt summarized changes that were being proposed.  Yerman 

acknowledged that they could install a soft surface to cross 7th Street for special events, 

but usage would be discouraged during the school year.  Cowherd did not think it made 

sense to remove the sidewalk due to summertime use.   

 

Schmidt asked for comments from the public: 

 

David Ochs - 801 Red Lady 

 The Safe Routes had been working well so far.   

 Phase 2 would be catastrophic to the character of the neighborhood. 

 There should be a roundabout.   

 Told the Council that they would not think it was Crested Butte during certain 

times of the day around the school. 

 They should incorporate ways to get people out of their cars. 

 

Chris Myall - 711 Red Lady 

 He did not see how changing the intersection with 8th and the parking lot would 

address the problem. 

 He questioned if they would determine the automobile as the priority, rather than 

walking and riding.  The plan would not encourage youth to seek the alternative. 

 The proposal still did not address the intersection at Red Lady/135. 

 

Krista Hildebrandt - 813 Red Lady 

 Parents allowed children to run between busses, no matter where the busses were 

parked.  The existing turnaround worked better. 

 They did not consider there were adults in the neighborhood that wanted to use 

the diagonal sidewalk. 

 

Martha Gabel - 809 Red Lady 

 She used the sidewalk behind Stepping Stones.  She stated that there should be 

lights on the Safe Route to School on Belleview. 
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 It was a waste of money to widen the road. 

 She said that the proposal was a band-aid and not a good solution. 

 She suggested that Red Lady be a one-way street. 

 

Fred Garing, who lives at 809 Red Lady Avenue, concurred with comments made by 

neighbors.  Members of the neighborhood made suggestions for possible options.  

Multiple people mentioned a roundabout, and the discussion became focused on the 

roundabout.  Haver questioned the idea of moving the busses to behind the school.  Leslie 

Nichols, Superintendent of Schools, reported on bus alternatives that were considered.  

She responded to various ideas that had been proposed.  Haver questioned the issue of the 

queue backing up into the parking lot and Tone responded.  Haver then asked about the 

location of the office in the school and Nichols responded. 

 

Nichols conveyed conversations that occurred at the school board meeting.  MacDonald 

said the Council could continue the discussion.  Nichols said they were asking for some 

cost sharing with the Town.  MacDonald confirmed the Town included $100K in the 

budget for next year.  Tone stated that the Red Lady/135 intersection was a much bigger 

issue than changing the driveway.  MacDonald would bring the topic back to the Council 

in January. 

 

LEGAL MATTERS 

 

Sullivan updated the Council.  After mediation, Jacob With drafted a stipulation that 

would solve issues with the Heights Open Space.  The concept was that Town would 

have access to open space to conduct avalanche mitigation.  Access during the summer to 

the Ditch Trail and the Frisbee golf course would be maintained.  The stipulation would 

essentially consist of three separate easements.   

 

COUNCIL REPORTS AND COMMITTEE UPDATES 

 

Chris Haver 

 Attended the Community Builders Taskforce meeting.  He reviewed details on the 

ZEN training and on topics they would be discussing.  An outdoor accelerator 

program was funding grants. 

 He mentioned a public meeting on the valley-wide housing plan on Wednesday at 

Tully’s. 

 

OTHER BUSINESS TO COME BEFORE THE COUNCIL 

 

Schmidt referenced a letter from Ralph Landi in that he pointed out people were paying a 

year ahead for short-term rentals.  Landi’s concern was related to backing out after 

paying.  Schmidt asked the Council if they wanted to consider changing, for example, to 

make the fee refundable.  MacDonald recognized the expense incurred by the Town was 

made early on with inspections.  The two-year license was in response to the property 

managers’ concerns.  The Council did not direct any action. 
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Petito communicated the idea proposed to him of periodic updates from a County 

Commissioner.  The Council was agreeable to the idea.  Schmidt thought it was an 

excellent idea and great concept. 

 

Cowherd announced that he openly and knowingly broke the code of conduct by 

participating in a DRC meeting.  He would be in front of BOZAR in February for a 

project he submitted.  

 

DISCUSSION OF SCHEDULING FUTURE WORK SESSION TOPICS AND 

COUNCIL MEETING SCHEDULE 

 

 Monday, December 17, 2018 - 6:00PM Work Session - 7:00PM Regular 

Council 

 Monday, January 7, 2019 - 6:00PM Work Session - 7:00PM Regular 

Council 

 Tuesday, January 22, 2019 - 6:00PM Work Session - 7:00PM Regular 

Council 

 

Schmidt would talk to Mayor Barnes about a joint work session on December 17th.  

MacDonald reminded that discussion on the parking management plan was scheduled for 

the 17th.  The Council learned that Mt. Crested Butte intended to meet jointly after their 

next meeting on the 18th.  MacDonald would provide the letters to Mt. Crested Butte that 

Town had been developing. 

 

EXECUTIVE SESSION 

 

Schmidt read the reason for Executive Session:  For discussion of a personnel matter 

under C.R.S. Section 24-6-402(2)(f) and not involving:  any specific employees who 

have requested discussion of the matter in open session; any member of this body or any 

elected official; the appointment of any person to fill an office of this body or of an 

elected official; or personnel policies that do not require the discussion of matters 

personal to particular employees, regarding the Town Manager Annual Review. 

 

Petito moved and Haver seconded a motion to go into Executive Session for the purpose 

stated.  A roll call vote was taken with all voting, “Yes.”  Motion passed unanimously. 

 

The Council went into Executive Session at 10:37PM.  The Council returned to open 

meeting at 10:47PM.  Mayor Schmidt made the required announcement upon returning to 

open meeting. 
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ADJOURNMENT 

 

Mayor Schmidt adjourned the meeting at 10:49PM. 

 

 

________________________________________ 

James A. Schmidt, Mayor  

 

 

________________________________________ 

Lynelle Stanford, Town Clerk  (SEAL) 
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Staff Report 
December 17, 2018 

 
 
 
To:   Mayor and Town Council 

 
From: Rob Zillioux 
 
Subject:   2019 Services Agreement between the Town of Crested Butte and the 
Crested Butte / Mt Crested Butte Chamber of Commerce 

 
 
Summary:  Section 6-2-50 of the Crested Butte Municipal Code provides for the use of 
the proceeds from the Town’s Business Occupation Licensing Tax (BOLT), less 25%, for 
marketing and promotion of the Town’s businesses and for payment of expenses related 
to the promotion and marketing of events beneficial to the business community.   
 
The Chamber of Commerce receives said BOLT funds from the Town, for the purpose of 
marketing Town’s businesses and also operating the Visitor Center.  The amount of 
BOLT proceeds provided to the Chamber has been roughly $50,000 per year. 
 
Previous Council Action:  This arrangement has been in place for years, and Council 
has annually approved. 
 
Financial Implications: Town will provide the Chamber +/- $50,000 during 2019 to 
promote local business, local events and maintain the Visitor Center.  This marketing and 
promotion is a key engine for local (tourist based) sales tax revenue generation. 
 
Recommendation:  Staff recommends proceeding with the attached Service Agreement 
for the period January 1, 2019 to December 31, 2019. 
 
Proposed Motion:  A Councilmember make a motion followed by a second to approve 
and execute the Service Agreement between the Town of Crested Butte and the Crested 
Butte / Mt. Crested Butte Chamber of Commerce for the period January 1, 2019 to 
December 31, 2019. 
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Memorandum 

               
 

          
To:   Town Council 

 
From: Dara MacDonald, Town Manager 
 
Subject:    Manager’s Report 
 
Date:  December 17, 2018 

  
 
 
Town Manager 

1) WM Diversion Chart – Attached is information provided by Waste Management regarding the 
recycling rates in Crested Butte.  They also passed along some educational materials that we are 
distributing through social media to the community. 
 

2) School district IGA update – Please see the attached letter from Leslie Nichols.  The current IGA is 
due for an update in May of 2019 so we will be beginning those discussions. 
 

3) School parking lot project next steps –  
a. Update from traffic engineers to District and Town staff on Dec 21st. 
b. Community meeting with neighborhood tentatively scheduled for Jan 8th. 

  
Public Works 

1) $405,000 awarded from DOLA – The Town has been awarded $405,000 of the $800,000 grant 
request through the Energy and Mineral Impact program towards the 2019 water treatment plant 
project.  We will adjust the loan amount to reflect the difference. 

 
Marshals 

1) While there hasn’t been much information shared publicly regarding the Hwy 135 officer involved 
shooting on Thanksgiving, we can say Crested Butte officers assisted with the initial crash scene and 
after the shooting but weren’t present during the shooting. 
 

2) On November 16 The Marshal’s Office, Mt CBPD and CB Fire/EMS supported a safe parade up and 
down Elk Av for the High School 2A Soccer Champions. 

 
3) The MO conducted our biennial CPR/AED certification training on November 21 to complement 

our Emergency Medical Responder certifications. 
 

4) The new Winter Parking rules seem to be more user friendly and working fairly well to keep both 
tickets and tows down. 

 
Parks & Rec 

1) The Ice Rink is open!!!  Schedules can be found at www.crestedbutterec.com 
 

2) A Big Mine Facility Use Fee is being assessed to help offset the costs of operating that facility.  $5 per 
adult and $3 per child will be collected upon rental of skates from CB Nordic for use at Big Mine. 
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3) The Town received a letter from Crested Butte Nordic Executive Director, Christie Hicks, 
communicating that neither WEHA nor CB Nordic wish to further pursue the Big Mine Warming 
House Expansion Project.  
 

4) The Town was granted a Project Extension Request from GOCO for the Town Park Playground 
Renovation Project.  The initial project deadline was March 23rd and the deadline has now been 
extended to September 27th. 

 
Community Development 

1) Creative District update - The Creative District Commission is currently preparing for a retreat on 
January 10th to discuss their future vision, structure, and financial self-sufficiency going forward. In 
partnership with the Gunnison-Crested Butte Tourism Association and four neighboring Creative 
Districts (Carbondale, Paonia, Ridgway, and Salida) we received a grant from the Colorado Tourism 
Office (a total of $25,000 matched with $5,000 from each area and paid for by the TA), to continue 
the “Colorado Creative Corridor” project which markets the western slope as a creative destination. 
 

2) Peanut Lake Road meeting recap - The Land Trust, in partnership with the Town, County, and CB 
Nordic, held a public meeting last week to hear feedback and ideas to better manage vehicular traffic, 
parking, signage, and shared use on Peanut Lake Road and the Woods Walk trails. The meeting was 
well attended with over 25 attendees. There are many ideas shared from better signage, 
outreach/education informing recreationists to start their trip out to that area from Town, parking, 
widening the Woods Walk to accommodate multiple uses and small children, general parking 
management, and limiting parking at the Lower Loop trailhead to handicapped/small children/elderly 
people. The next step will be for the Peanut Lake Road Subcommittee of STORC (Land Trust, Town, 
County, and CB Nordic) to meet and debrief the meeting and discuss realistic short- and long-term 
solutions. 
 

Town Clerk 
1) Received a completed application for a liquor license transfer for Slogar.  The new owners are 

currently operating under a temporary permit, and the transfer will be set for public hearing in front 
of the Council, most likely in February. 

 
2)  The event application for Fat Bike Worlds will be on the next agenda. 
 

Finance 
1) Sales tax update –  

a. October sales tax revenue (accrual basis) was down 6% YOY.  YTD October, revenue is up 
3%.  Excise tax collected YTD October is $215,501. 

b. For October, retail and construction were the only business categories up versus 2017.  Retail 
marijuana had the largest decline at -66%. 

 
 

Intergovernmental 
The City of Gunnison is planning to host the next meeting of elected officials in the County.  Lynelle has 
circulated a Doodle Poll requesting availability for three dates in late Feb and early March.  Please respond to 
the poll so we can establish a date. 
 
Upcoming Meetings or Events 
 
 
  As always, please let me know if you have any questions or concerns. You may also directly contact 
department directors with questions as well. 
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Waste Management of Colorado
Monthly Diversion Report
Crested Butte, CO

Jan Feb Mar Apr May Jun Jul Aug Sep Oct Nov Dec Total
MSW 55.0 43.0 57.5 34.0 45.5 61.5 50.0 53.3 49.6 47.5 47.5 544.4

Recycle 20.6 17.3 16.9 11.0 11.5 14.4 20.3 21.4 13.0 9.9 15.8 172.1

Diversion Goal 22.7 18.1 22.3 13.5 17.1 22.8 21.1 22.4 18.8 17.2 19.0 214.9

Total Combined 75.6 60.3 74.4 45.0 57.0 75.9 70.3 74.6 62.6 57.4 63.3 716.4

Diversion  % 27.2% 28.7% 22.7% 24.4% 20.2% 19.0% 28.9% 28.6% 20.8% 17.3% 25.0% 24.0%

YEAR TO DATE DIVERSION REPORT - 2018
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November 30, 2018 

 

Via Hand Delivery 

 

Dara MacDonald 

Town Manager 

Town of Crested Butte 

P.O. Box 39 

507 Maroon Avenue  

Crested Butte, CO 81224 

 

Cc: Town Attorney  

Town of Crested Butte 

P.O. Box 39 

507 Maroon Avenue 

Crested Butte, CO 81224 

 

Re: Request to Schedule Joint Review of the Intergovernmental Agreement (“IGA”) 

dated May 11, 2009 by and between the Town of Crested Butte (“Town”) and 

Gunnison Watershed School District RE-1J (“District”) 

 

Dear Dara:  

 

As part of my duties as Superintendent of the District, I have been familiarizing myself with the 

District’s community partnerships, including the partnership evidenced by the IGA referenced 

above. I am grateful that the Town and the District have a history of working together to meet 

their respective needs and look forward to continuing those efforts.   

 

Toward that end and as we approach the ten-year anniversary of the IGA’s Effective Date, this 

letter serves as notice under Section 16(K) of the IGA that I would like to initiate a joint review of 

the IGA in accordance with Section 14 thereof.  Though certain aspects of the IGA appear 

consistent with existing practices, I have concerns that other provisions are no longer applicable 

or viable in light of the Town’s and the District’s current needs. I would like the opportunity for us 

to discuss and address these concerns, as well as any concerns that the Town may have, with 

the goal of modifying the IGA as appropriate.   

 

Please let me know some dates and times that would be convenient for you to meet and initiate 

the joint review, and please contact me if you have any questions.  

 

Regards,  

 

Leslie Nichols, Ed.D. 

Superintendent 
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Strengthening Colorado Communities 

 
 
 
 
 
 
November 30, 2018 
 
The Honorable Jim Schmidt, Mayor 
Town of Crested Butte  
PO Box 30 
Crested Butte, CO 81224 
 
RE:  EIAF 8807 - Crested Butte Water Treatment Plant Improvements 
 
Dear Mayor Schmidt: 
 
The Department of Local Affairs is in receipt of your application for state Energy and Mineral Impact Assistance 
funds. These revenues are derived from oil, gas, carbon dioxide, coal, and metals extracted in Colorado. 
 
Your project was reviewed based on a variety of factors such as its connection to energy impact, degree of need, 
measurable outcomes, amount of request, relationship to community goals, level of local match and community 
support, management capacity, and readiness to go. Competition for these limited funds was intense and we had 
many more requests than we had funds available.  
 
Congratulations! After thorough review, I am excited to offer a grant award in the amount of $405,000 for 
replacing aging infrastructure, improving the chemical pretreatment system, expanding the building footprint by 
800 sq. ft., adding an additional membrane skid for process redundancy, and adding filtrate turbid meters and 
block and bleed valves to the existing membrane skids. This grant offer is made from federal mineral lease 
proceeds. 
 
Please contact your DOLA Regional Manager, Kimberly Bullen, at 970-248-7333 for information on how to proceed. 
Expenditure of State funds prior to the contract being fully executed cannot be included in the contract budget or 
reimbursed by the State. If a circumstance arises and a grantee must spend their match dollars sooner than the 
full execution of the grant agreement, the Regional Manager for the respective grantee must be contacted 
immediately to discuss the need and offer an appropriate solution. Per our program guidelines, this offer is valid 
for one year from the date of this letter. 
 
I wish you success with your project. 
 
Sincerely, 

 
Irv Halter 
Executive Director 
 
cc:  

Kerry Donovan, State Senator 
Millie Hamner, State Representative 

 Rob Zillioux, Finance and Human Resources Director 
 Kimberly Bullen, DOLA 
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To:   Mayor Schmidt and Town Council 
 
From: Michael Yerman, Community Development Director 
 
Thru:  Dara MacDonald, Town Manager 
 
Subject:   Ordinance 26 Series 2018- 50 year Threshold for Historic Designation and 

Demolition   
 
Date: December 17, 2018 

  
 
 
Background: 
The Town of Crested Butte was established as a Historic District by ordinance in 1972. Portions of 
the Town were listed on the National Register of Historic Places (NRHP) in 1974, and Chapter 16, 
Article 2 – Historic Preservation and Architectural Control District was established as the reviewing 
body for the Board of Zoning and Architectural Review to review alterations or additions to historic 
buildings, and all new construction in the Town. 
 
The National Park Service (NPS), overseen by the Secretary of the Interior requires that the age of a 
building or structure must be at least fifty (50) years for historic classification.  The historic buildings 
in Crested Butte were professionally identified and studied in three separate documents under the 
auspices of the Colorado Historical Society.  They include Crested Butte Historic Building Surveys of 
1998-99, the Crested Butte Historic Building Survey of 2000, and the 1994 Colorado Cultural 
Resource Survey of the NPS Forest Service station and residence buildings located at 104 and 108 
Gothic Avenue. 
 
The 2000 survey included redistricting Crested Butte’s NRHP boundary and established the historic 
district’s Period of Significance (POS) from 1880 to 1952.  These documents are found in the Crested 
Butte building office, and Colorado Historical Society, also known as History Colorado.   
 
Buildings that turn fifty years and that were constructed post-POS are technically classified as historic 
buildings per the code.  Currently, they must be reviewed under Chapter 3 Design Guidelines for 
Historic Properties with regards to changes, alterations, or additions.  
 
Discussion: 
The Town staff has received several requests to declassify buildings that are between 45-50 years old 
to prevent the Historic designation design review. At this time there is no process for an applicant to 
appeal or declassify the historic designation. Many of times these buildings were poorly built and are 
not energy efficient. These buildings built after the POS are also not contributing to the National 
Historic District.  
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Ordinance 26, Series 2018 sets forth parameters for building to be declassified and to allow for their 
potential demolition. BOZAR would be responsible for the review of the declassification. The 
Ordinance creates standards for declassification that the Board can apply to ensure the building does 
not have a relation or building forms that would allow it to relate to other contributing buildings in the 
district. If a building declassified and the applicant moves forward with demolition other measures are 
included in the Ordinance to ensure a new approved development plan is in place prior to demolition. 
This ordinance will not allow for the creation of raw land for sale. The ordinance also ensures there is 
no loss of deed restricted housing. On November 17, 2018, the Council requested that the Ordinance 
be strengthened to require an approved redevelopment plan prior to the deconstruction. Additional 
provisions have been added to ensure this requirement to the proposed Ordinance.   
 
Finally, the Ordinance strengthens the Town’s demolition requirements by ensuring building materials 
are recycled or reused. A recycle plan is required and reusable materials such as windows, doors, 
appliances, siding, dimensional lumber, etc. must donated or reused on future projects. 
 
Recommendation:    
A Council member make a motion followed by a second to approve Ordinance 26, Series 2018 
amending Articles 1, 2, and 14 of Chapter 16 and Article 15 of Chapter 18 of the Town Code.   
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ORDINANCE NO 26.  

 

SERIES 2018 

 

AN ORDINANCE OF THE CRESTED BUTTE TOWN COUNCIL AMENDING 

ARTICLES 1, 2 AND 14 OF CHAPTER 16 AND ARTICLE 15 OF CHAPTER 18 OF THE 

TOWN CODE TO ADD NEW CRITERIA FOR EXCLUSION OF CERTAIN 

STRUCTURES FROM THE DEFINITION OF AN HISTORIC BUILDING, AND TO 

PROVIDE FOR THE PARTIAL DEMOLITION OF AN HISTORIC STRUCTURE 

SUBJECT TO AN APPROVED REHABILITATION AND DEVELOPMENT PLAN.  

 

WHEREAS, the Town of Crested Butte, Colorado is a home rule municipality duly and 

regularly organized and now validly existing as a body corporate and public under and by virtue 

of the Colorado Constitution and laws of the State of Colorado; and 

 

WHEREAS, the Town of Crested Butte was established as a Historic District in 1972 

and portions of the Town were listed on the National Register of Historic Places (“NRHP”) in 

1974; and 

 

WHEREAS, the historic buildings in Crested Butte were identified and studied under 

the auspices of the Colorado Historical Society in three separate reports including the Crested 

Butte Historic Building Surveys of 1998-99, the Crested Butte Historic Building Survey of 

2000 (“2000 Survey”), and the 1994 Colorado Cultural Resource Survey of the NPS Forest 

Service station and residence buildings located at 104 and 108 Gothic Avenue; and  

 

WHEREAS, the 2000 Survey included a nomination form and June 6, 2002 NRHP 

award for the redistricting Crested Butte’s NRHP boundary and established the historic 

district’s period of significance (“POS”) from 1880 to 1952; and 

 

WHEREAS, the National Park Service (“NPS”) requires that a building or structure 

must be at least fifty (50) years of age to be classified as historic classification; and 

 

WHEREAS, buildings that are fifty (50) years of age or more that were constructed 

outside the POS are technically classified as historic buildings and any changes, alterations, or 

addition are subject to the Town’s Design Guidelines for Historic Properties; and 

 

WHEREAS, the Town wishes to allow, on a case by case basis, buildings that were 

constructed outside the POS to be excluded from the definition of an historic building; and  

 

  WHEREAS, the Town believes that changes to regulations for partial demolition of historic 

structures subject to an approved rehabilitation and development plan will support the Town’s 

historic preservation efforts and achieve greater development potential of the property; and    

 

  WHEREAS, the Town’s Board of Zoning and Architectural Review considered the 

proposed amendments to the Town Code on September 25, 2018, and moved to recommend the 

amendments to the Town Council on October 30, 2018; and  
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WHEREAS, the Town Council has determined that the below amendments to the Town 

Code sections regarding historic structures will protect the public health, safety, and welfare and 

further efforts to preserve the historic character of the community. 

 

NOW, THEREFORE, BE IT ORDAINED BY THE TOWN COUNCIL OF THE 

TOWN OF CRESTED BUTTE, COLORADO, 

 

Section 1. Amendments to Chapter 16.  Chapter 16 of the Town Code is hereby 

amended as follows: 

 

a. Sec. 16-1-20 is amended to add new definitions as follows: 

 

 Deconstruction means the process of carefully dismantling a structure for reuse of 

the building materials.  

 

Historic District means the Town Boundary of the Town of Crested Butte 

according to the official plat dated June 6, 1881.  

 

Period of Significance means the period of time as defined by the 1998-99 

Historic Building Survey, the 2000 Crested Butte Historic Building Survey, 

and 1994 Colorado Cultural Resource Survey, that a structure or building 

was erected.   

 

Recycle Plan means a plan for recovering a portion of a used product or 

material from the waste stream for reprocessing and/or repurposing. 

 

Relocation means the moving of an entire structure to a new location 

whether within an existing parcel, another parcel in Town for which 

BOZAR approval is required, or to a parcel outside of the Town Boundaries. 

 

Redevelopment means the full or partial demolition/relocation of an existing 

(non-historic) building or structure for the purpose of erecting a new 

building/structure over an existing foundation, or erecting a new 

building/structure over a new foundation. 

  

Redevelopment Plan means a revised or new site plan, elevations, sections 

and floor plans for a new structure to be constructed on the site of a structure 

to be demolished under Sec. 16-14-190. 

 

Salvage means the removal of materials from a building prior to 

deconstruction or demolition, which generally applies to recovery of 

appliances, cabinets, fixtures, flooring, window coverings and other 

materials for reuse that requires minimal labor to recover and for which the 

building envelope does not need to be disturbed for their removal and can 

be made part of the recycle plan. A building permit may or may not be 

required, which is at the discretion of the Building Inspector. 

 

Waste diversion - See Recycle Plan. 
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b. Sec. 16-2-60(a) shall be amended to read as follows: 

 

(a).  Notwithstanding any other provision of this Article, structure over fifty 

(50) years of age (for purposes of this Section only, a "historic structure") 

shall not be demolished unless the Board finds that all of the following 

criteria are first met: 

 

 i. The historic structure is dangerous or unsafe as determined by the 

Building Inspector. 

 

 ii. The record owner of the subject property submits a plan for the 

site designed to preserve other historic structures on the property that are 

not currently dangerous or unsafe. 

  

(b).  The Board may allow the partial demolition of a portion of an historic 

structure as part of an approved rehabilitation and development plan for the 

subject property subject to an approved deconstruction and recycle plan 

under Article 15 of Chapter 18 of the Code.  

 

d. Article 2 of Chapter 16 is amended to add a new Section 16-2-70 to read as 

follows: 

 

Sec. 16-2-70.  Exclusion from definition of historic building. 

 

(a)  A building may be excluded from the definition of historic building 

contained in Sec. 16-1-20 if all of the following criteria are met at the time 

of the request: 

 

  (1) The building currently meets the definition of historic building  

  under Sec. 16-1-20. 

 

  (2) The building was not constructed during the established Period  

  of Significance, i.e.1880-1952. 

 

 (3) The building does not convey an appreciable architectural 

relationship with historic buildings that were constructed during the 

Period of Significance, and is of a like use (residential, commercial, 

accessory building, structure), subject to the following provisions:  

 

  a. The building does not convey two (2) out of the three 

   (3) criteria related to mass, scale and form: 

 

 i.     Building mass and scale conveys and appreciable 

relationship with the Historic Building Types in 

Chapter 1, Historic Overview of the Crested Butte 

Design Guidelines (pp. 5-8), as amended. 

 

ii.  Building forms with regards to conventional 

rectangular modules appear consistent with 

34



historic buildings constructed during the period 

of significance. 

iii. Roof angle and roof forms appear consistent 

with historic buildings constructed during the 

period of significance. 

 

b. The building does not convey two (2) or more of the 

 criteria related to design and details: 

 

 i.    Architectural styles appear relational with  

       historic resources. 

 ii.   Window fenestration appear relational with        

  historic resources. 

 iii.  Porch styles appear relational with historic  

   resources. 

            iv.  Material type and coverage appear consistent 

 with historic resources. 

 

 (4)  The building is no less than 45 years old from its original  

 construction, as determined by the Town or Designee. 

 

(b)  The exclusion of a building that may result in a future application for 

the demolition of the structure must comply with demolition requirements 

in Sections 16-1-20, 16-14-190 and 18-15-10 of the Code.  

 

e. Article 2 of Chapter 16 is amended to add a new Section 16-2-80 to read as 

follows: 

 

 Sec. 16-2-80. Request to Modify Period of Significance. 

 

 Property owners of buildings that are not within the Period of Significance, but 

that exemplify the evolvement of the skiing, tourism, and recreation era between 

1960-1978 may request that the Town protect these buildings pursuant to a new 

historic designation. The Town Council may amend the Code to include a new the 

Period of Significance to accommodate such buildings.  

 

f. Sec. 16-14-190 is amended to read as follows: 

 

Sec. 16-14-190.- Demolition Requirements. 

 

 (a) Notwithstanding restrictions that may apply to historic buildings or other 

structures, no primary building may be demolished unless:  

 

  (1)  the Board has first approved the demolition together with a site 

redevelopment plan that includes the replacement of the primary building, and 

 

  (2) a building permit has been issued for the replacement of the primary 

building. 

 

(b) In addition to the requirements of Sec. 16-14-190 (a), the Board may 
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approve the demolition of a structure if all of the following criteria are met. 

 

(1) a redevelopment plan for the property where the structure is located has 

been approved by the Board.  

 

(2) To the extents possible for reconstruction of a historic building, it will 

be as a reasonable facsimile of the existing building. 

 

  (3) all owners having property interest consent in writing to the application 

for a demolition permit. 

 

  (4) the long term rental or owner occupied requirement is satisfied regarding 

loss of long term housing, and there will be no net loss of deed-restricted housing 

units.  

 

  (5) A structure fifty (50) years or older has been excluded from the 

definition of historic structure pursuant to Sec. 16-2-70.  

 

  (6)  A demolition that includes consolidation of residential properties 

subdivided into condominiums or town homes complies with Sec. 16-12-70.5.    

 

(c) Following Board approval, the Building Official may issue building permits 

for the demolition of a structure once applicable Town fees have been paid and a 

site specific deconstruction, recycle plan, and reconstruction plan has been 

approved in conformance with Article 15 of Chapter 18 of this Code. 

 

Section 2. Article 15 of Chapter 18 of the Town Code is amended to read as 

follows: 

Sec. 18-15-10. – Reuse and Recycling of Building Materials in a Structure  
 

(a)  If a permit is requested for the demolition of an existing structure in 

accordance with Sec. 16-2-60 or 16-14-190 of this Code, a site specific 

deconstruction and recycle plan must be approved by the Building Official. 

 

(b)  A hazardous materials assessment report must be submitted to the Building 

Inspector. 

 

(c) The Building Inspector or designee shall promulgate rules that define the 

requirements of an acceptable waste diversion plan. The general contractor and/or 

homeowner will meet with the Building Inspector to perform a material review 

survey. The Building Inspector will evaluate the materials with a checklist to 

maximize their use. The plan shall describe minimum levels of building materials 

that must be diverted from landfills established on the basis of a review of 

practices employed by the building industry. The levels may vary by disposal 

method or type of material and shall reflect, in the Town’s opinion, the degree of 

waste diversion reasonably attainable through the use of accepted industry 

practices. The Building Inspector or designee may alter the levels as industry 

practices evolve throughout the structure’s demolition. 

 

(d)  The applicant for a permit shall demonstrate compliance with the approved 
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waste diversion plan by submitting a report to the Building Inspector or designee 

documenting, at a minimum, the amount of and manner in which building 

materials were diverted from landfills. The applicant shall submit the report no 

later than 90 days after the issuance of the demolition permit or such later date for 

good cause as may be agreed to by the Building Inspector or designee. Failure to 

demonstrate compliance with the waste diversion plan is a violation of Sec. 16-

24-20. 

 

(e)  Reusable materials include but are not limited to dimensional lumber, lower 

values doors, siding, trim, insulation, roofing, lighting, skylights, paneling, 

beadboard, wainscot and windows. Materials should typically be removed in the 

opposite order in which they were installed to maximize reuse.  

 

(e)  Recycled materials may be placed may be placed on the Town right of way 

from April through October pursuant to a ROW permit approved by the Town. 

The permittee shall use newspaper, radio, social media and other means to get rid 

of recycled materials 

 

  

Section 3. Severability. If any section, sentence, clause, phrase, word or other 

provision of this ordinance is for any reason held to be unconstitutional or otherwise invalid, such 

holding shall not affect the validity of the remaining sections, sentences, clauses, phrases, words or 

other provisions of this ordinance, or the validity of this ordinance as an entirety, it being the 

legislative intent that this ordinance shall stand notwithstanding the invalidity of any section, 

sentence, clause, phrase, word or other provision. 

 

Section 4. Savings Clause. Except as amended hereby, the Crested Butte Municipal 

Code, as amended, shall remain valid and in full force and effect. Any provision of the Code that is 

in conflict with this ordinance is hereby repealed as of the effective date hereof. 

 

 

INTRODUCED, READ AND SET FOR PUBLIC HEARING THIS  DAY OF 

  , 2018. 

 

ADOPTED BY THE TOWN COUNCIL UPON SECOND READING IN PUBLIC 

HEARING THIS  DAY OF  , 2018. 

 

TOWN OF CRESTED BUTTE, COLORADO 

 

By:    

 James A. Schmidt, Mayor 

 

ATTEST: 

 

   

Lynelle Stanford, Town Clerk 

[SEAL] 
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Staff Report 
December 17, 2018 

 
 
 
To:   Mayor and Town Council 

 
From: Dara MacDonald, Town Manager 
 
Subject:  1. Ordinance No. 28, Series 2018 – An ordinance of the Crested Butte Town Council 

authorizing the release of land use conditions and restrictive covenants. 
 2. Ordinance No. 29, Series 2018 – An ordinance of the Crested Butte Town Council 

authorizing the release of land use conditions and restrictive covenants. 
 3. Settlement and release agreement resolving any and all claims and issues between 

the Town and claimant related to the long-term rental covenant asserted in civil 
action No 2016CV30080 

 
 
 
Summary:  These three agenda items are the next steps to effectuate the settlement agreements 
with Christopher Mize and Sopris 715, LLC in the ongoing litigation around the long-term rental 
requirements on certain properties in Crested Butte. 
 
Background: Following enforcement actions by the Town, a lawsuit was filed in December, 2016 
by Sopris 715, LLC and Christopher Mize (“Plaintiffs”) alleging a number of complaints against 
the Town and the ability to enforce restrictive covenants on their properties in Town.  The Town 
was enforcing the covenants requiring that a long-term rental unit be maintained on each of the 
properties. 
 
The case proceeded to District Court in Gunnison County where it was considered by Judge 
Patrick.  The Town was awarded a series of very favorable decisions at the District Court.  In 
February, 2018 the Plaintiffs appealed the District Court decisions to the Colorado Court of 
Appeals.  Oral arguments before the Court of Appeals are scheduled for January 15th on this 
matter. 
 
In recent weeks the Plaintiffs approached the Town wishing to discuss settlement of the case.  
Following several discussions between the two parties a settlement has been reached.  If the 
Settlement is approved, the Town will release the language in the covenants requiring a long-term 
rental be maintained on each of the two properties.  In exchange, the Plaintiffs will each make a 
one-time payment of $275,000 to the Town’s Affordable Housing Fund for a total of $550,000. 
 
Costs for the Town’s defense in this lawsuit have been covered by the Town’s insurance provider, 
CIRSA.  Andy Nathan and Brenden Desmond of Nathan Dumm & Mayer PC are the counsel 
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appointed by CIRSA to defend the Town.  They have been working in collaboration with the Town 
Attorney. 
 
Discussion:  The Settlement and Release Agreements lay out the basic terms for settlement of the 
case.  The two ordinances will effectuate the release of the long-term rental requirements on the 
two properties.  The ordinances were set for 2nd reading and public hearing during the Council 
meeting on December 3rd. 
 
Legal Implications: The settlements and appropriate filings with the court will resolve the 
ongoing litigation in civil action No 2016CV30080.  All of these documents have been reviewed 
by the Town’s legal team. 
 
Financial Implications: The Town will receive one-time payments of $275,000 from each of the 
Plaintiffs for a total of $550,000 to be deposited in the Affordable Housing Fund where it can only 
be utilized for the specific purposes permitted in that fund. 
 
Recommendation:  Staff recommends the following motions: 
 

1. A motion “to approve Ordinance 28, Series 2018.”  Followed by a second and roll call 
vote. 
 

2. A motion “to approve Ordinance 29, Series 2018.”  Followed by a second and roll call 
vote. 
 
New Business Item #4 

3. A motion “to approve the two Settlement and Release Agreements regarding civil 
action No 2016CV30080, the first for Sopris 715, LLC and the second for Christopher 
D. Mize.”  Followed by a second and roll call vote. 
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ORDINANCE NO. 28 

 
SERIES 2018 

 
AN ORDINANCE OF THE CRESTED BUTTE TOWN 
COUNCIL AUTHORIZING THE RELEASE OF LAND USE 
CONDITIONS AND RESTRICTIVE COVENANTS  

 
 WHEREAS, the Town of Crested Butte, Colorado (the “Town”) is a home rule 
municipality duly and regularly organized and now validly existing as a body corporate and 
politic under and by the Constitution and the laws of the State of Colorado; 
 
 WHEREAS, the Town Council is authorized pursuant to § 14.4 of the Town Charter to 
sell and convey Town-owned property; 
 

WHEREAS, the Town owns an interest in certain Land Use Conditions and Restrictive 
Covenants as part of the Notice of Zoning Conditions and Restrictive Covenants recorded July 
10, 1991, under reception No. 427700 (“Restrictive Covenants”) of the Gunnison County Clerk 
and Recorder;  

 
WHEREAS, the Town required these Restrictive Covenants encumber real property and 

improvements located at 715 Sopris Avenue, Crested Butte, Colorado 81224 (“Property”), and 
the Town has approved a release of the covenant in Paragraph 2. of the Restrictive Covenants 
requiring a long term rental unit as defined by the Crested Butte Municipal Code to be 
maintained on of the Property (hereinafter referred to as the “Long-term Rental Covenant”); and 

 
WHEREAS, the Town Council hereby finds that it is necessary and suitable, and in the 

best interest of the Town and the health, safety and welfare of the residents and visitors of 
Crested Butte, that the Long-term Rental Covenant should be discontinued and released, as set 
forth hereinbelow. 
 
 NOW, THEREFORE, BE IT ORDAINED BY THE TOWN COUNCIL OF THE 
TOWN OF CRESTED BUTTE, COLORADO, THAT, 
 
 Section 1. Authorization to Release Town-owned Restrictive Covenant. The 
Town Council, pursuant to the Crested Butte Town Charter and the laws of the State of 
Colorado, hereby authorizes and instructs the Town to release the following described property 
from the Long-term Rental Covenant in Paragraph 2. of the Restrictive Covenants recorded July 
10, 1991, under reception No. 427700 (“Restrictive Covenants”) of the Gunnison County Clerk 
and Recorder, to wit: 
 
Lots 23 and 24, Block 61, Town of Crested Butte, according to the plat recorded September 25, 
1964 as Reception No. 260766, Gunnison County, Colorado  
commonly known as 715 Sopris Avenue, Crested Butte, Colorado 81224 (the “Property”).   
 
The Town Council further authorizes and directs the Town Manager and Town Clerk to 
appropriately execute Exhibit 1 hereto and deliver the original of the same to the owner of the 
Property together with any additional documents necessary and appropriate to consummate the 
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release of the Long-term Rental Covenant following approval of such additional documentation 
by the Town Attorney. 
 
 Section 2. Severability. If any section, sentence, clause, phrase, word or other 
provision of this ordinance is for any reason held to be unconstitutional or otherwise invalid, 
such holding shall not affect the validity of the remaining sections, sentences, clauses, phrases, 
words or other provisions of this ordinance, or the validity of this ordinance shall stand 
notwithstanding the invalidity of any section, sentence, clause, phrase, word or other provision. 
 
 Section 3. Savings Clause. Except as amended hereby, the Crested Butte Municipal 
Code, as amended, shall remain valid and in full force and effect.  Any provision of any 
ordinance previously adopted by the Town which conflicts with this ordinance is hereby repealed 
as of the enforcement date hereof. 
 
 INTRODUCED, READ AND SET FOR PUBLIC HEARING THIS __ DAY OF 
____________, 2018. 
 
 ADOPTED BY THE TOWN COUNCIL UPON SECOND READING IN PUBLIC 
HEARING THIS ___ DAY OF _____________, 2018. 
 
 
      TOWN OF CRESTED BUTTE, COLORADO 
 
 
       
      By: _____________________________ 
             James A. Schmidt, Mayor 
 
ATTEST: 
 
 
_________________________  [SEAL] 
Lynelle Stanford, Town Clerk 
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AMENDMENT TO NOTICE OF ZONING CONDITIONS AND RESTRICTIVE 
COVENANTS 

 

 This Amendment to Notice of Zoning Conditions and Restrictive Covenants (this 
“Amendment”) is entered into this ____ day of December, 2018 by and between Sopris 715, LLC, 
a Texas limited liability company (“Owner”) and the TOWN OF CRESTED BUTTE, 
COLORADO, a Colorado Home Rule Municipal Corporation (the “Town”) and amends that 
certain Notice of Zoning Conditions and Restrictive Covenants recorded at reception number 
427700 of the real property records of Gunnison County, Colorado (the “Restrictive Covenant”) 
as follows:  

A. Recitals 
 

1. Owner is the owner of Lots 23 and 24, Block 61, Town of Crested Butte, according to 
the plat recorded September 25, 1964 as Reception No. 260766, Gunnison County, 
Colorado (the “Property”).  

2. Owner and the Town have settled certain civil litigation between them.  As part of that 
settlement, Owner has paid $275,000 to the Town, the receipt and sufficiency of which 
has been acknowledged, and the Town is releasing the Property from the conditions, 
limitations and other provisions of paragraph 2 of the Restrictive Covenant.   

3. The Town Council for the Town has adopted Ordinance No. ____, Series 2018 
authorizing the execution of this Amendment by the Town Manager and Town Clerk 
and this Amended is duly authorized by the Town.  

 
B. Agreement 

Now therefore, for good and valuable consideration, the receipt and sufficiency of which 
are hereby acknowledged, including the consideration set forth in the above recitals, which are 
incorporated herein by this reference, Owner and the Town agree as follows:  

1. Paragraph 2 of the Restrictive Covenant is hereby deleted.  The Property shall no longer 
be subject to a restrictive covenant requiring that a long-term rental unit as defined by 
the Crested Butte Municipal Code be maintained on the property.  
 

2. Nothing contained in this Amendment shall in any way alter, impair, release, terminate 
or otherwise remove the existing approval in the Restrictive Covenant for the Property.  
All existing improvements on the Property are approved and deemed in compliance 
with all zoning requirements.   

Except as expressly set forth above, the Restrictive Covenant shall remain in full force and 
effect.  

Executed effective as of the day and year first above-written.  
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TOWN OF CRESTED BUTTE:  
 
 
By: ______________________________ 
       Dara MacDonald, as Town Manager 
 

ATTEST: 
 

 
       ________________________ 
       Town Clerk 

 
Sopris 715, LLC, a Texas limited liability company 
 
 
By: __________________________ 
       John Kiltz, Manager 
       
 
STATE OF COLORADO  ) 
     ) SS. 
COUNTY OF                                 ) 
 
Subscribed and sworn to before me on this ________day of _______________, 2018 by John Kiltz 
as Manager of Sopris 715, LLC. 
 
Witness my hand and official seal. 
 
My Commission expires __________________________. 
 
      _________________________________ 
                                                                   Notary Public 
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ORDINANCE NO. 29 

 
SERIES 2018 

 
AN ORDINANCE OF THE CRESTED BUTTE TOWN 
COUNCIL AUTHORIZING THE RELEASE OF LAND USE 
CONDITIONS AND RESTRICTIVE COVENANTS  

 
 WHEREAS, the Town of Crested Butte, Colorado (the “Town”) is a home rule 
municipality duly and regularly organized and now validly existing as a body corporate and 
politic under and by the Constitution and the laws of the State of Colorado; 
 
 WHEREAS, the Town Council is authorized pursuant to § 14.4 of the Town Charter to 
sell and convey Town-owned property; 
 

WHEREAS, the Town owns an interest in certain Land Use Conditions and Restrictive 
Covenants as part of the Notice of Zoning Conditions and Restrictive Covenants recorded 
December 11, 1997, under reception No. 480370 (“Restrictive Covenants”) of the Gunnison 
County Clerk and Recorder;  

 
WHEREAS, the Town required these Restrictive Covenants encumber real property and 

improvements located at 225 Butte Avenue, Crested Butte, Colorado 81224 (“Property”), and the 
Town has approved a release of the covenant in Paragraph 2.B. of the Restrictive Covenants 
requiring a long term rental unit as defined by the Crested Butte Municipal Code to be 
maintained on of the Property (hereinafter referred to as the “Long-term Rental Covenant”); and 

 
WHEREAS, the Town Council hereby finds that it is necessary and suitable, and in the 

best interest of the Town and the health, safety and welfare of the residents and visitors of 
Crested Butte, that the Long-term Rental Covenant should be discontinued and released, as set 
forth hereinbelow. 
 
 NOW, THEREFORE, BE IT ORDAINED BY THE TOWN COUNCIL OF THE 
TOWN OF CRESTED BUTTE, COLORADO, THAT, 
 
 Section 1. Authorization to Release Town-owned Restrictive Covenant. The 
Town Council, pursuant to the Crested Butte Town Charter and the laws of the State of 
Colorado, hereby authorizes and instructs the Town to release the following described property 
from the Long-term Rental Covenant in Paragraph 2.B. of the Restrictive Covenants recorded 
December 11, 1997, under reception No. 480370 (“Restrictive Covenants”) of the Gunnison 
County Clerk and Recorder, to wit: 
 

Lot 29, Kapushion Subdivision,  
according to the plat thereof bearing Reception No. 459077,  

 Town of Crested Butte,  
 State of Colorado. 

 
commonly known as 225 Butte Avenue, Crested Butte, Colorado 81224 (the “Property”).   
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The Town Council further authorizes and directs the Town Manager and Town Clerk to 
appropriately execute Exhibit 1 hereto together with any additional documents necessary and 
appropriate to consummate the release of the Long-term Rental Covenant following approval of 
such additional documentation by the Town Attorney. 
 
 Section 2. Severability. If any section, sentence, clause, phrase, word or other 
provision of this ordinance is for any reason held to be unconstitutional or otherwise invalid, 
such holding shall not affect the validity of the remaining sections, sentences, clauses, phrases, 
words or other provisions of this ordinance, or the validity of this ordinance shall stand 
notwithstanding the invalidity of any section, sentence, clause, phrase, word or other provision. 
 
 Section 3. Savings Clause. Except as amended hereby, the Crested Butte Municipal 
Code, as amended, shall remain valid and in full force and effect.  Any provision of any 
ordinance previously adopted by the Town which conflicts with this ordinance is hereby repealed 
as of the enforcement date hereof. 
 
 INTRODUCED, READ AND SET FOR PUBLIC HEARING THIS __ DAY OF 
____________, 2018. 
 
 ADOPTED BY THE TOWN COUNCIL UPON SECOND READING IN PUBLIC 
HEARING THIS ___ DAY OF _____________, 2018. 
 
 
      TOWN OF CRESTED BUTTE, COLORADO 
 
 
       
      By: _____________________________ 
             James A. Schmidt, Mayor 
 
ATTEST: 
 
 
_________________________  [SEAL] 
Lynelle Stanford, Town Clerk 
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AMENDMENT TO NOTICE OF ZONING CONDITIONS AND RESTRICTIVE 
COVENANTS 

 

 This Amendment to Notice of Zoning Conditions and Restrictive Covenants (this 
“Amendment”) is entered into this ____ day of December, 2018 by and between Christopher D. 
Mize (“Owner”) and the TOWN OF CRESTED BUTTE, COLORADO, a Colorado Home Rule 
Municipal Corporation (the “Town”) and amends that certain Notice of Zoning Conditions and 
Restrictive Covenants recorded at reception number 480370 of the real property records of 
Gunnison County, Colorado (the “Restrictive Covenant”) as follows:  

A. Recitals 
 

1. Owner is the owner of Lot 29, KAPUSHION SUBDIVISION, according to the plat 
thereof bearing Reception No. 459077 according to the records of the Clerk and 
Recorder of Gunnison County, Colorado (the “Property”).  

2. Owner and the Town have settled certain civil litigation between them.  As part of that 
settlement, Owner has paid $275,000 to the Town, the receipt and sufficiency of which 
has been acknowledged, and the Town is releasing the Property from the conditions, 
limitations and other provisions of paragraph 2. B. of the Restrictive Covenant.   

3. The Town Council for the Town has adopted Ordinance No. 29, Series 2018 
authorizing the execution of this Amendment by the Town Manager and Town Clerk 
and this Amended is duly authorized by the Town.  

 
B. Agreement 

Now therefore, for good and valuable consideration, the receipt and sufficiency of which 
are hereby acknowledged, including the consideration set forth in the above recitals, which are 
incorporated herein by this reference, Owner and the Town agree as follows:  

1. Paragraph 2. B. of the Restrictive Covenant is hereby deleted.  The Property shall no 
longer be subject to a restrictive covenant requiring that a long-term rental unit as 
defined by the Crested Butte Municipal Code be maintained on the property.  
 

2. Nothing contained in this Amendment shall in any way alter, impair, release, terminate 
or otherwise remove the existing approval in the Restrictive Covenant for the Property.  
All existing improvements on the Property are approved and deemed in compliance 
with all zoning requirements.   

Except as expressly set forth above, the Restrictive Covenant shall remain in full force and 
effect.  

Executed effective as of the day and year first above-written.  
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TOWN OF CRESTED BUTTE:  
 
 
By: ______________________________ 
       Dara MacDonald, as Town Manager 
 

ATTEST: 
 

 
       ________________________ 
       Town Clerk 

 
 
 
 
By: __________________________ 
       Christopher D. Mize 
       
 
STATE OF COLORADO  ) 
     ) SS. 
COUNTY OF                                 ) 
 
Subscribed and sworn to before me on this ________day of _______________, 2018 by 
Christopher D. Mize. 
 
Witness my hand and official seal. 
 
My Commission expires __________________________. 
 
      _________________________________ 
                                                                   Notary Public 
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Staff Report 
December 17, 2018 

 
 
 
To:   Mayor and Town Council 

 
From: Dara MacDonald, Town Manager 
 
Subject:   Brush Creek 

 
 
Summary:  Attached is the recent memo sent to Mt. Crested Butte on December 10th along with 
the updated draft letter that the Council has been working on.  The Mt. Crested Butte Town 
Council has created their own draft letter which they will be reviewing at their next meeting on 
December 18th.   
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Memorandum 
               

      
        

 
 

To:   Mayor Barnes and Mt. Crested Butte Town Council 
 

From: Dara MacDonald, Town Manager 
 
Subject:    The Corner at Brush Creek 
 
Date:  December 5, 2018 

  
 
The Crested Butte Town Council appreciates the collaboration and ongoing dialogue with the Mt. 
Crested Butte Town Council regarding appropriate uses at the Brush Creek parcel and conditions 
under which the Towns will agree to allow The Corner at Brush Creek to proceed to preliminary 
plan.  The CB Town Council feels that the dialogue has been informative perspective and hopes 
the Mt. CB Council feels the same.  This unique opportunity for dialogue has brought the two 
Councils closer together and strengthened ties between the two communities. 
 
In that vein, the CB Town Council would like to work towards setting up another joint work 
session sometime in January to continue the dialogue.  Would the Mt. CB Town Council be 
available to meet at 5:00 on January 7th prior to the CB Town Council’s next meeting?  Or perhaps 
on the 15th prior to the Mt. CB Town Council meeting? 
 
Since the last joint work session the CB Town Council has continued to refine their version of a 
possible joint letter (attached).  They are looking forward to hearing what the Mt. CB Town 
Council has been discussing and the dialogue to see what commonalities there are between the 
two.  While consensus may be the goal, the CB Town Council recognizes that it may not be 
possible between the two Councils or even within either of the Councils.  However, they remain 
hopeful that through robust discussion and compromise by all that the two towns can yet speak 
with one voice on this important issue in the North Valley. 
 
Some of the changes in the attached draft letter since the last joint work session include further 
elaboration and clarification on the proposed conditions under which The Corner at Brush Creek 
would be able to proceed to preliminary plan.  Of note, at their most recent meeting the CB 
Council discussed adding condition #6 requiring a transit feasibility study be submitted as part of 
the preliminary plan application. 
 
Again, the Crested Butte Town Council looks forward to continuing what they feel has been a 
productive dialogue with the Mt. Crested Butte Town Council on what has been a challenging 
discussion for the community. 
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TOWNS OF MT. CRESTED BUTTE AND CRESTED BUTTE 

 
 
 
 

 
Gunnison County Board of County Commissioners 
 
 
 
Re: The Corner at Brush Creek development project 
 
 
Dear Commissioners: 
 
Following sketch plan approval and in light of the condition that three of the MOA parties would 
have to agree to allow the developer to move to preliminary plan, the Towns of Mt. Crested Butte 
and Crested Butte have met numerous times to see if they could find common ground on 
appropriate development terms and conditions for the use of the site.  Crested Butte and Mt. 
Crested Butte are two of the four entities that participated in the purchase of this publicly owned 
parcel and are the two who will be most affected by how this property is developed.  The two Town 
Councils have held multiple joint meetings as well as discussions amongst the individual Councils on 
this topic. 
 
To go back to the beginning of this process the primary objectives identified for the Brush Creek 
property in the initial Request for Qualifications issued in March of 2017 were: 

 To construct a project that will improve the housing choices available for current and future 
residents of the Upper East River Valley 

 To provide public amenities and transportation choices that benefit residents of the project 
and the County. 

 
The Towns of Mt. Crested Butte and Crested Butte agree to allow The Corner at Brush Creek 
project to proceed to the preliminary plan phase subject to the following conditions: 
 

1. Five acres of the site should be set aside for intercept parking and other possible uses as 
close as feasible to State Highway 135. 

2. The developer should provide two parking spaces for every unit constructed to be provided 
contemporaneous with the construction of the units. 

3. Fifteen units per acre is the maximum density on the remainder of the parcel after the set 
aside described in #1, above. 

4. Before the Towns can agree to the developer proceeding to preliminary plan, the developer 
must prepare and submit for review to the Towns a site plan depicting the five acres of 
intercept parking, two parking spaces per unit, and a density of no more than fifteen units 
per acre after the land set aside described in #1. 
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5. Prior to execution of the contract for sale, the developer must provide a pro forma to the 
Towns to be reviewed by an outside expert retained by the Towns that demonstrates his 
financial capability to construct and operate the project. 

6. A transit feasibility study exploring the best route opportunities and costs of implementation 
must be conducted by the developer in collaboration with the RTA and Mt Express and 
submitted to the County as part of the preliminary plan submittal. 

7. The developer should consider including for-sale units for people falling within the range of 
80 -120% of AMI. 

8. There should be an entity established to address landlord/tenant disputes with the purpose 
of ensuring protection of tenants from unfair treatment and ensuring that the units remain 
habitable and affordable.  This could be an existing entity such as the Gunnison Valley 
Regional Housing Authority or a dispute resolution board established as part of the 
development. 

 
The following provides further explanation and elaboration on the above conditions: 
 
1. At least five acres of the site must be set aside for intercept parking and other 
possible uses as close as feasible to State Highway 135.  This parcel is referred to as the 
“Parking Lot Parcel” in the Memorandum of Agreement executed at the time of purchase of the 
property.  We are requiring this set aside of land because parking has become a prominent concern 
for both communities, particularly in the summer months for Crested Butte and with Vail assuming 
ownership of CBMR, we anticipate increased numbers of winter visitors as well.  In speaking with 
other communities that have been recently acquired by Vail Resorts and come under the Epic pass, 
their parking counts have increased by as much as 40%.  Further, with the improvements to 
Cottonwood Pass and the anticipated opening in 2019, we are concerned about potential increases 
in summer drive traffic as well.   
 
Both Towns are limited in our ability to expand or create new additional parking areas within the 
communities.  The parking analysis recently conducted by the Town of Crested Butte identified a 
shortfall of 232-403 parking spaces during the peak summer season weekdays and weekends.  Mt. 
Crested Butte has limited public parking and ultimately the capacity of skiers on the slopes will be 
dictated by how many cars and people the two towns can accommodate.  Both communities and 
CBMR are all actively looking at ways to create additional parking spaces within the existing physical 
areas that we control, however, we are concerned that this will not be enough in the long run.  It is 
important for transit parking to be as close to town and the ski resort as possible and this is the only 
suitable property for which we currently have public control.  Our hope is to provide needed 
parking in an optimal location as our community grows. 
 
While parking appears to be the identified need of greatest concern at this time, the Towns will have 
to work with the other parties to the MOA, Gunnison County and Crested Butte Mountain Resort, 
to decide how the property would ultimately be used and to plan for development. 
 
2. The development must provide for at least two parking spaces for every unit 
constructed to be provided contemporaneous with the construction of the units.  The LUR 
requires two spaces per unit and because this property is outside of town, we believe most people 
who live here will have cars.  By providing for sufficient parking, this will be a community where 
parking is not an issue that causes conflict amongst neighbors.  Guest parking and snow storage will 
also be accommodated equally throughout the development by requiring the current LUR standard. 
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Both municipalities are committed to supporting efforts of RTA and/or Mt. Express to eventually 
serve this location.  However, neither of these publically funded transit services has indicated that 
they have sufficient funding to begin service in the near future and thus convenient transit may not 
be immediately available and residents will remain dependent on personal vehicles for some time. 
 
Further, many working people who eventually occupy this development may have work trailers 
holding their tools or equipment necessary to conduct business.  With two parking spaces per unit 
there may be sufficient space available for those residents with work trailers to park them on site. 
 
3. Fifteen units per acre is the maximum density on the remainder of the parcel after 
the set aside described in #1, above.  Fifteen units per acre is a reasonable, justified and balanced 
density that also ensures compatibility with the surrounding residential neighborhood.  Other parts 
of the surrounding community have been able to build at this density and maintain compatibility 
with the surrounding developments.  While it should be anticipated that this property may be 
developed at a higher density than adjacent neighborhoods, the project should still strive to maintain 
the mountain community character and flavor of the Upper East River Valley. 
 
The most current proposal for The Corner of Brush Creek at the end of the Sketch plan review 
included 220 units.  After subtracting the 1 acre of parking or, 75 spaces, there remain approximately 
13 acres for housing.  This proportion is out of balance and equates to nearly 17 units per acre.  This 
amount of density was required to be reduced by the Gunnison County Planning Commission and 
Board of County Commissioners to no more than 180 housing units on this site.   If the proposed 
intercept parking lot remains at 1 acre, then 180 units reconfigured onto the remaining 13 acres 
equal less than 14 units per acre of density.  The Towns recognize the local precedent of 15 units per 
acre in the nearby multi-family neighborhood, Stallion Park, and recommends an increase from 14 
units per acre set by the Board of County Commissioners.  Providing up to 15 units per acre is a 
good faith effort at comprise by increasing allowable density and while ensuring compatibility. 
 
4. Before the Towns can agree to the developer proceeding to preliminary plan, the 
developer must prepare and submit for review to the Towns a site plan depicting the five 
acres of intercept parking, two parking spaces per unit, and a density of no more than 
fifteen units per acre after the land set aside described in #1.  A new site plan needs to convey 
the intentions of the developer to address the preceding conditions and issues described in #1, #2, 
#3.  The site plan should be the same level of detail as the Development Layout Plan provided for 
sketch plan along with estimates of building heights and square footages.  Any development on this 
publically owned parcel needs to demonstrate to the public their intention to satisfy all of the needed 
uses onto this site including affordable housing balanced with intercept parking needs. 
 
Once received the Towns are committed to working diligently to review the site plan in a timely 
manner.  Once deemed satisfactory by both Towns the developer may proceed with a preliminary 
plan application. 
 
5.  Prior to execution of the contract for sale, the developer must provide a pro forma to 
the Towns to be reviewed by an outside expert retained by the Towns that demonstrates his 
financial capability to construct and operate the project.  As the public representatives 
responsible for the investment of public property in this partnership, it is our duty to make sure we 
are investing wisely in a long-term successful project.  The developer has no prior experience with 
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construction of this type or scale or in this elevation and alpine environment.  Any project proposed 
on this publically owned land should require an independently reviewed pro forma report that 
ensures the success of the project as promised. 
 
6.  A transit feasibility study exploring the best route opportunities and costs of 
implementation must be conducted by the developer in collaboration with the RTA and Mt 
Express and submitted to the County as part of the preliminary plan submittal.  Both 
municipalities are committed to supporting efforts of RTA and/or Mt. Express to eventually serve 
this location.  However, further study must be made of the feasibility and cost of providing transit 
service which will be an important component of the success of the development in the long-term.  
Transit is also essential in reducing vehicle trips to the municipalities in the N. Valley as they face 
increasing parking pressure. 
 
7.  The developer should consider including for-sale units for people falling within the 
range of 80 -120% of AMI.  It is difficult to supply ownership units for lower AMI households due 
to infrastructure and mobilization costs.  For a project of this magnitude, which is quite large for this 
area, it is imperative that consider taking advantage of the larger scale and provide ownership units 
for lower incomes.  
 
8. An entity must be established to address landlord/tenant disputes with the purpose 
of ensuring protection of tenants from unfair treatment and ensuring that the units remain 
habitable and affordable.  This could be an existing entity such as the Gunnison Valley 
Regional Housing Authority or a dispute resolution board established as part of the 
development.  This entity will be established or designated as a precautionary measure.  With so 
much pressure on housing in the area, having one entity controlling so much of the rental market 
has potential for abuse which can be avoided by establishing mechanisms upfront.  As part of the 
preliminary plan submission to Gunnison County the developer must propose a reasonable plan for 
development of a dispute resolution board. 
 
We remain committed to efforts to provide additional affordable housing to serve the workforce in 
Gunnison County.  Under the conditions stipulated above, the Towns consent to allow the 
developer to submit an application for preliminary plan.  The Towns reserve their right to submit 
comments as review agencies on the application. 
 
Thank you again for your interest in gaining support for an acceptable project from the Towns in 
the Northern part of the Valley. 
 
 
 
Mayor James A. Schmidt, Town of Crested Butte 
 
 
 
 
Mayor Todd Barnes, Town of Mt. Crested Butte 
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  STAFF REPORT 
                December 17, 2018 
 
 
 
 
 

TO:   Mayor Schmidt and Town Council 
 
FROM: Bob Nevins, Town Planner 
 
THRU: Michael Yerman, Community Development Director 
 
RE:  Block 76, Paradise Park Minor Subdivision Proposal 

Re-Plat of Lots 1-7 
 
Date:  December 17, 2018 

 
Purpose:  
To review the proposed Minor Subdivision application pursuant to Section 17-4-50, Criteria for 
review and approval of minor subdivision, taking into consideration the BOZAR approval and 
recommendations; and to approve, approve with conditions, continue to a date certain or deny the 
Block 76 Minor Subdivision that includes six (6) lots containing a maximum of fifteen (15) deed-
restricted, residential units and a greenway/snow storage parcel (Attachment 1). 
 
Background: 
In February 2018, Michael Yerman, Community Development Director, presented an Affordable 
Housing Update to Town Council.  Following the presentation and discussion, Council directed 
Town staff to devise a twenty-plus (20+) unit development proposal.  The reasons for undertaking a 
larger, integrated construction project are to: 

 

 Address the identified need of providing additional affordable housing in Town; 

 Achieve economies of scale and reduce costs; 

 Allow for efficient staging of construction; 

 Minimize impacts to the neighborhood and Paradise Park; and 

 Create affordable, deed-restricted housing that was compatible with the neighborhood. 
 

Town staff then met with the developer of the Paradise Park Subdivision, Bill Lacy, to determine 
whether Block 76 could be developed as part of a larger build in 2019 prior to the entire build-out of 
the subdivision.  An agreement was reached to amend the Verzuh Annexation Agreement and 
approved by Town Council as Resolution No. 15, Series of 2018 in August 2018.  Having received 
permission to proceed, Town staff guided an extensive, 5-month public engagement and review 
process. 
 
Existing Subdivision: 
Block 76 is part of the Paradise Park Subdivision that was approved and recorded as Reception No. 
523289 on August 29, 2002 in the office of the Gunnison County Clerk & Recorder.  Block 76 is 
currently owned by the Town of Crested Butte and it contains a total of seven (7) residential lots  
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that are between 4,800 square feet and 6,840 square feet in size with the requirement that a 
minimum of eleven (11) units are to be constructed.  The current recorded plat identifies the 
following: Lots 1 and 7 are duplexes; Lots 2, 3, 4 and 6 are single-family homes and Lot 5 is a 3-plex; 
the maximum allowable aggregate building size is 18,360 square feet and a 0.45 FAR.  The original 
Block 76 lot lay-out that was recorded as part of the Paradise Park Subdivision is shown as 
Attachment 2. 
 

The southern half of Block 77 is directly opposite Block 76 on Gothic Avenue between Eighth and 
Ninth Streets.  This portion of Block 77 is platted with eight (8) lots that accommodate a minimum 
of eleven (11) units in four (4) duplexes and three (3) single-family homes.  North half of Block 77 
fronts Teocalli Avenue and it has seven (7) platted lots with a minimum of fifteen (15) units 
contained in one (1) 4-plex, five (5) duplexes and one (1) single-family residence. 
 

Directly across Teocalli Avenue, north of Block 77 is Block 78 of the Paradise Park Subdivision.  It 
is platted with six (6) lots that are planned to have a minimum of fourteen (14) units with a mix of  
three (3) 3-plexes, two (2) duplexes and one (1) single-family home. 
 

In 2016, Blocks 79 and 80, Paradise Park Subdivision were re-platted and recorded as Reception No. 
639098.  Block 79 was originally platted with sixteen (16) lots containing a minimum of twenty-six 
(26) units, seven (7) single-family lots, eight (8) duplex lots and one (1) 3-plex lot; the re-plat 
increased the density of the block to nineteen (19) lots with six (6) micro-lots and thirteen (13) 
standard lots and eliminated the requirement to construct a minimum number of units on each tract.  
Block 80 was recorded with five (5) lots and a minimum of eight (8) units, 3 single-family lots, 1 
duplex and 1 3-plex; the re-plat maintained the five (5) lot configuration while eliminating the 
requirement to construct a minimum number of units. 
 
Public Process: 
The 5-month public outreach process for the Block 76 affordable housing development included a 
series of public meetings, design charrettes, presentations and public review: 
 

 July 10, 2018: the initial introduction and scoping session for the Block 76 affordable housing 
development began with a public meeting held at the Paradise Park pavilion; about thirty (40) 
citizens attended including Mayor Schmidt and Council Members Merck, Cowherd, Dujardin 
and Haver.  Prior to the meeting, 2 full page color display ads were placed in Crested Butte 
News along with a news article, “CB holding meeting on housing development,” on page 8 of 
the newspaper.  Staff also placed notices on people’s doorways mid-day Tuesday as a meeting 
reminder. 
 

A range of development options were discussed: 1) maintaining the existing 7 lots with a 
minimum of eleven (11) units; 2) increasing the density between fourteen (14) and seventeen 
(17) units by having duplexes and 3-plexes; 3) providing more density with up to twenty-two 
(22) units by having a mix of duplexes, 3-plexes and 4-plexes; 4) a high density project with up to 
thirty (30) units in a multi-family structures; whether units should be for-sale, rental or a mix; 
and 5) potential expansion of the Paradise Park.   
 

Outcomes: Taking public comments into account, Town staff prepared a Request for 
Proposals (RFP) seeking qualified development teams to devise project budgets, 
concept site plans, floor plans and elevations that are compatible with the existing 
residential neighborhood in terms of density, building-types, mass/scale and 
architecture. 
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 August 18, 2018: a design charrette was held in Council Chambers at Town Hall; attendees 
included about 20 members of the public, 2/3 being prospective buyers, 1/3 concerned citizens, 
Mayor and three (3) Council members, town/housing staff and interested developers/ 
respondents to the Request for Proposals (RFP).   
 

Outcomes: Based on community input, development options were limited to include up 
to a maximum of eighteen (18) units with a mix of duplex and tri-plex buildings; rental 
apartment buildings, higher density residential housing-types and park expansion were 
eliminated from further consideration.    
 

 September 17, 2018: a noticed public work session with Town Council was held in Council 
Chambers and the three (3) development teams, Bywater Development, Coburn Partners and 
Morrison Group, presented their initial designs.  The three (3) development proposals were as 
follows: 1) Bywater with 6-lots containing 15units/ 32 bedrooms; 2) Coburn having 7-lots with 
17 units/38 bedrooms; and 3) Morrison providing 6-lots with 16 units/30 bedrooms. 
 

Outcomes: Each of the consultant teams received comments, questions and general 
responses to their design proposals from Town Council, neighbors and members of the 
public. 
 

 October 1, 2018: at a regularly scheduled, public Town Council meeting, the Selection 
Committee presented their recommendations and Council directed staff to enter into 
negotiations with both Coburn and Bywater, with the intent of establishing the lowest possible 
price points for local buyers while recognizing that the overall project must remain viable for the 
development team, and that Town may have a role in helping to potentially minimize the risk.  
 

Outcomes:  Town Council selected Bywater and Coburn as finalists for the Block 76 
affordable housing development. 
 

 October 15, 2018: at a regularly scheduled, public Town Council meeting, Council selected 

Bywater  based on their qualifications, development concept and neighborhood compatibility, 

compliance with the Town’s Design guidelines, competitive pricing and construction schedule.  

A Memorandum of Understanding (MOU) was executed between Town of Crested Butte 

(“Town”) and Bywater, LLC (“Developer”).   
 

Outcomes: Based on neighborhood concerns, the preferred development program for 

Block 76 included six (6) lots containing a maximum total of fifteen (15) deed-restricted, 

for sale units; Bywater’s 17-unit alternative was not chosen. 

 

 November 27, 2018: at a regularly scheduled BOZAR meeting, the Board held a properly 
noticed public hearing to review, to receive written and oral public comment and to make a 
decision regarding the Minor Subdivision application that requests a re-plat of Block 76 from 
seven (7) lots into six (6) residential lots including a total of fifteen (15 units), comprised of three 
(3) duplexes and three (3) tri-plexes with a total of thirty-two (32) bedrooms.  BOZAR in its 
review of the project considered the overall density, building types, mass/scale of the 
development and whether there were adequate off-street parking, sufficient snow storage areas, 
acceptable property setbacks and appropriate exterior siding materials. 
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Outcomes: Having considered public comment, the Board voted 7-0 to approve and 
certify that the Block 76 Minor Subdivision complies with Code Section 17-4-50 Criteria 
for review and approval of minor subdivision, with the conditions: 1) neighbors are 
adequately notified in advance; 2) public be allowed to comment when Town Council 
considers this Minor Subdivision application; and 3) all units to be deed-restricted in 
accordance with the Affordable Housing Guidelines.  

 

 December 3, 2018:  at a regularly scheduled Town Council meeting, the Block 76 Minor 
Subdivision re-plat was scheduled on the Consent Agenda as Resolution No. 29, Series of 2018. 
 

Outcomes: Due to citizen concerns expressed at the BOZAR review of this application 
and in consideration of BOZAR’s recommendation, Town staff requested that 
Resolution No. 29 be withdrawn from the Consent Agenda and that it be re-scheduled 
for the following meeting so that   advance notice can be given to the neighbors and 
enable public comment. 
  

 December 17, 2018:  at a regularly scheduled Town Council meeting, the proposed Block 76 
Minor Subdivision application will be reviewed and public comment will be taken.     
Neighborhood property owners were notified by mail in advance of the meeting.  As part of this 
application, a deed-restriction similar to the Block 79-80 deed-restriction has been prepared (see 
Attachment 3) and will be recorded prior recordation of the Minor Subdivision re-plat pending 
approval by Town Council.   

 
Certification of findings: 
Town Council in accordance with Code Section 17-4-40 Procedure for Board review, certifies 
BOZAR’s findings that the Block 76 Minor Subdivision Final Plat is in compliance with the Code 
requirements: Chapter 16, Article 4, Division 10, R2A Residential District Standards; Chapter 17, 
Article 4, Section 17-4-50 Criteria for review and approval of minor subdivision; and Chapter 17, 
Article 7, Sections 17-7-10 through 17-7-170. 
 
Budget Allocations: 
Town Council has allocated within its 2019 Budget, public funding for the Block 76 affordable 
housing development and additional housing units which includes the following items: 
 

 $  528,000.00 Sewer and water tap fees 

 $  100,000.00 Waterline extension for Block 76 

 $    50,000.00 Surveying and party wall agreements 

 $  100,000.00 Solar farm/green energy (optional) 

 $  620,000.00 Duplex purchase for Town employees 
___________________________________________________________________________ 
       $1,398,000.00   TOTAL 

 
TOWN COUNCIL PROPOSED ACTION 
Required Action.  Pursuant to Section 17-4-40, Procedure for Board Review, Town Council shall 
approve the Final Plat of the Block Minor Subdivision; certify that it complies with the applicable 
Code requirements; record the Final Plat in the real property records of the County; and record the 
Block 76 deed-restriction after recordation of the plat.  Upon approval and recording of the Final Plat,  
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each of the three (3) tri-plex buildings on Lots 2, 3 and 5 shall require approval of a  
Conditional Use Permit pursuant to Chapter 16, Article 8 Conditional Uses as part of the site-specific 
building permit review.  Resolution No. 29, Series of 2018 is included as Attachment 4. 
 
Staff Recommendation:  
Staff recommends a Council member make a motion followed by a second to approve Resolution  
No. 29, Series of 2018, the Minor Subdivision re-plat of Block 76, Paradise Park Subdivision, Town 
of Crested Butte.  
 
Attachments: 
1-Proposed Minor Subdivision Re-plat of Block 76;  
2-Original Block 76, Paradise Park Subdivision Plat 
3-Block 76 Deed-restriction;  
4-Resolution No. 29, Series of 2018 
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RESOLUTION NO. 29 

 

SERIES OF 2018 

 

A RESOLUTION OF THE CRESTED BUTTE TOWN COUNCIL  

APPROVING THE REPLAT OF BLOCK 76, PARADISE PARK                                 

SUBDIVISION, TOWN OF CRESTED BUTTE 

 

 WHEREAS, the Town Council of Crested Butte, Colorado (the “Town”) is a home rule 

municipality duly and regularly organized and now validly existing as a body corporate and 

politic under and by virtue of the Constitution and laws of the State of Colorado; 

 

  WHEREAS, pursuant to Chapter 17, Article 4 of the Crested Butte Municipal Code (the 

“Code”), the Town’s Board of Zoning and Architectural Review (the “Board”) has the power 

to approve as a Minor Subdivision the subdivision of lands within the Town of Crested Butte; 

 

  WHEREAS, pursuant to Section 17-4-40 of the Code, any plat approved in accordance 

with Article 4 of the Code, prior to recordation thereof, must be approved and certified by the 

Town Council as being in compliance with the Article; 

 

  WHEREAS, on August 29, 2002, Paradise Park Subdivision which includes Block 76 

was recorded as Reception No. 523289 in the office of the Gunnison County Clerk and 

Recorder.  According to the recorded plat, Block 76 contains a greenway/snow storage parcel 

and seven (7) residential lots with the requirement that a minimum of eleven (11) units are to be 

constructed on the tract; 

 

  WHEREAS, the Block 76 Minor Subdivision, an affordable housing development, 

involved an extensive public process that included a series of publicly noticed meetings, design 

charrettes, presentations and public review on the following dates: July 10, 2018, the initial 

introduction and scoping session at Paradise Park; August 18, 2018, a design charrette in 

Council Chambers at Town Hall; September 17, 2018, a Town Council work session with the 

three (3) development teams, Bywater Development, Coburn Partners and Morrison Group, 

presenting their initial designs for the project and receiving questions and comments from 

Council and the public; October 1, 2018, at a regular Town Council meeting, the Selection 

Committee presented their recommendations and Council directed staff to enter into 

negotiations with both, Coburn and Bywater; October 15, 2018, at a regular meeting, Town 

Council selected Bywater Development and executed a Memorandum of Understanding (MOU) 

between Town of Crested Butte (“Town”) and Bywater, LLC (“Developer”);  

 

  WHEREAS, on November 27, 2018, during a properly noticed public hearing, the Board 

reviewed the Minor Subdivision with re-lotting of the tract that includes a greenway/snow 

storage parcel and six (6) residential lots having a maximum of fifteen (15) units to be 

constructed; received public comment; and then voted 7-0 in favor of approving the Replat of 

Block 76, Paradise Park Subdivision, Town of Crested Butte (the “Replat”), and certified the 

same as being in compliance with Article 4 of the Code; and  
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  WHEREAS, Town Council, having received and considered public comment, hereby 

approves the Replat of Block 76, Paradise Park Subdivision, and certifies the Replat is in 

compliance with Article 4 as required by Code Section 17-4-40 Procedure for Board review, 

finding such approval and certification being in the best interest of the health, safety and welfare 

of the Town, its residents and visitors. 

 

 NOW, THEREFORE BE IT RESOLVED BY THE TOWN COUNCIL OF THE 

TOWN OF CRESTED BUTTE, COLORADO, THAT: 

 

1. Findings.  The Town Council hereby (a) approves the Minor Subdivision, a Replat of 

Block 76, Paradise Park Subdivision, and (b) certifies that the Replat is in compliance 

with Article 4 of the Code as required by Section 17-4-40 thereof.  The recommendation 

for approval by the Board and Town staff report relative to such matters are incorporated 

herein as supporting findings. 

 

2. Authorization of Mayor.  The Mayor is hereby authorized to execute the Minor 

Subdivision, a Replat of Block 76, Paradise Park Subdivision in the form attached hereto 

as Exhibit “A”.  Any substantive changes to the Replat may be made only following 

approval by the Town Attorney.  

 

 INTRODUCED, READ AND ADOPTED BEFORE THE TOWN COUNCIL THIS 

_____ DAY OF DECEMBER 2018. 

 

 

 

TOWN OF CRESTED BUTTE, COLORADO 

 

 

By: _________________________________________ 
 

James A. Schmidt, Mayor 

 

 

 

ATTEST: 

 

 

_____________________________________ 
 

Lynelle Stanford, Town Clerk   (SEAL) 
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EXHIBIT “A” 

 

Minor Subdivision 

Replat of Block 76, Paradise Park Subdivision, 

Town of Crested Butte 

 

(attach copy of approved Replat here) 
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   Staff Report 
       December 17, 2018 

        

 
 

To:   Mayor and Town Council 
 

Thru:   Dara MacDonald, Town Manager 
 
From: Lynelle Stanford, Town Clerk 
 
Subject: Discussion on Ride the Rockies Coming to Crested Butte June 8, 9, and 10, 2019. 

 

Date: December 11, 2018 
  
 

 

Summary:  

 

On Tuesday, December 4th, 2018, Town Staff met with a group of organizers for Ride the Rockies.  

Representatives from the school were also present at the meeting.  The organizers proposed 

starting their event in Crested Butte on June 8th, 2019.  They are not requesting road closures to 

accommodate the ride.  The school property is the main area that would be impacted in Town.   

 

The organizers would also like to use Town Park, the same area used by Alpenglow.  They would 

erect tent/s in Town Park, and they would apply for a special event liquor permit.  They are 

considering a finish at Mt. Crested Butte on June 15th.  The organizers informed Staff they would 

have 2,800 to 3,300 individual registrations, so the number of people in Town would be expected 

to exceed 3,300. 

 

Ride the Rockies engaged Executive Director of the Chamber, Ashley UpChurch.  The organizers 

outlined the requirements of a town that hosts their event, such as volunteer recruitment and 

forming the logistics for entertainment and food.  UpChurch would work with the organizers to 

fulfill. 

 

Recommendation: 

 

A formal application for the event has not been submitted but an application is expected to be 

forthcoming.  Staff is asking the Council if they should continue moving forward in working with 

the organizers to plan their event in 2019. 
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Staff Report 
December 17, 2018 

 
 
 
To:   Mayor and Town Council 

 
From: Dara MacDonald, Town Manager 
 
Subject:  1. Ordinance No. 28, Series 2018 – An ordinance of the Crested Butte Town Council 

authorizing the release of land use conditions and restrictive covenants. 
 2. Ordinance No. 29, Series 2018 – An ordinance of the Crested Butte Town Council 

authorizing the release of land use conditions and restrictive covenants. 
 3. Settlement and release agreement resolving any and all claims and issues between 

the Town and claimant related to the long-term rental covenant asserted in civil 
action No 2016CV30080 

 
 
 
Summary:  These three agenda items are the next steps to effectuate the settlement agreements 
with Christopher Mize and Sopris 715, LLC in the ongoing litigation around the long-term rental 
requirements on certain properties in Crested Butte. 
 
Background: Following enforcement actions by the Town, a lawsuit was filed in December, 2016 
by Sopris 715, LLC and Christopher Mize (“Plaintiffs”) alleging a number of complaints against 
the Town and the ability to enforce restrictive covenants on their properties in Town.  The Town 
was enforcing the covenants requiring that a long-term rental unit be maintained on each of the 
properties. 
 
The case proceeded to District Court in Gunnison County where it was considered by Judge 
Patrick.  The Town was awarded a series of very favorable decisions at the District Court.  In 
February, 2018 the Plaintiffs appealed the District Court decisions to the Colorado Court of 
Appeals.  Oral arguments before the Court of Appeals are scheduled for January 15th on this 
matter. 
 
In recent weeks the Plaintiffs approached the Town wishing to discuss settlement of the case.  
Following several discussions between the two parties a settlement has been reached.  If the 
Settlement is approved, the Town will release the language in the covenants requiring a long-term 
rental be maintained on each of the two properties.  In exchange, the Plaintiffs will each make a 
one-time payment of $275,000 to the Town’s Affordable Housing Fund for a total of $550,000. 
 
Costs for the Town’s defense in this lawsuit have been covered by the Town’s insurance provider, 
CIRSA.  Andy Nathan and Brenden Desmond of Nathan Dumm & Mayer PC are the counsel 
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appointed by CIRSA to defend the Town.  They have been working in collaboration with the Town 
Attorney. 
 
Discussion:  The Settlement and Release Agreements lay out the basic terms for settlement of the 
case.  The two ordinances will effectuate the release of the long-term rental requirements on the 
two properties.  The ordinances were set for 2nd reading and public hearing during the Council 
meeting on December 3rd. 
 
Legal Implications: The settlements and appropriate filings with the court will resolve the 
ongoing litigation in civil action No 2016CV30080.  All of these documents have been reviewed 
by the Town’s legal team. 
 
Financial Implications: The Town will receive one-time payments of $275,000 from each of the 
Plaintiffs for a total of $550,000 to be deposited in the Affordable Housing Fund where it can only 
be utilized for the specific purposes permitted in that fund. 
 
Recommendation:  Staff recommends the following motions: 
 

1. A motion “to approve Ordinance 28, Series 2018.”  Followed by a second and roll call 
vote. 
 

2. A motion “to approve Ordinance 29, Series 2018.”  Followed by a second and roll call 
vote. 
 
New Business Item #4 

3. A motion “to approve the two Settlement and Release Agreements regarding civil 
action No 2016CV30080, the first for Sopris 715, LLC and the second for Christopher 
D. Mize.”  Followed by a second and roll call vote. 
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SETTLEMENT AND RELEASE AGREEMENT 
 

READ CAREFULLY BEFORE SIGNING 
 
 This Release, made on the day indicated below, by Sopris 715, LLC, a Texas Limited 
Liability Company (hereinafter referred to as the “Claimant”) to the Town of Crested Butte 
(hereinafter referred to as the “Town”) and its assigns, all current and former employees, 
servants, agents, contractors, current and former elected and appointed officials, members, 
successors, predecessors, attorneys, insurance carriers, and self insurance pools (hereinafter 
referred to jointly as “Releasees”), as follows, to wit: 
 
 WHEREAS, Claimant owns the following real property Lots 23 and 24, Block 61, Town 
of Crested Butte, according to the plat recorded September 25, 1964 as Reception No. 260766, in 
the County of Gunnison, State of Colorado, also known by street address as 715 Sopris Avenue, 
Crested Butte, CO 81224, and conveyed to Claimant by Warranty Deed on August 18, 2014 and 
recorded at Reception No. 628341, and attached hereto as Exhibit A (hereinafter referred to as 
the “Property”); 
 
 WHEREAS, the Property is encumbered by certain zoning conditions and restrictive 
covenants as described in “Notice of Zoning Conditions and Restrictive Covenants” agreed to on 
June 18, 1991 and filed at Reception No. 427700, Book 692, Page 302, attached hereto as 
Exhibit B (hereinafter referred to as the “Covenants”); 
 
 WHEREAS, the Covenants included a restrictive covenant stating that “a long-term 
rental unit as defined by the Crested Butte Municipal Code will be maintained on the property” 
(hereinafter referred to as the “Long-term Rental Covenant”); 
 

WHEREAS, Claimant and the Town are desirous of resolving any and all claims and 
issues between them related to the Long-term Rental Covenant, and all claims asserted in the 
lawsuit filed in Gunnison County District Court, Civil Action No. 2016CV30080, including the 
related appeal in the Colorado Court of Appeals, 2018CA361 (hereinafter, the “Action”); 

 
WHEREAS, the Town finds that it is in the best interest of the Town to accept the 

consideration described herein and below and for the Property to be released from the Long-term 
Rental Covenant, subject only to zoning and use ordinances as they exist in the Town and as are 
amended from time to time, which said zoning and restrictions shall continue to be in full force 
and effect; and 
 
 NOW, THEREFORE, the Claimant and the Town for the following described 
consideration, the receipt and sufficiency of which is hereby acknowledged, do hereby:  

 
1. REMISE, RELEASE AND FOREVER DISCHARGE the Releasees, together 

with all other persons, firms and corporations, whomsoever, of and from any and all actions, 
claims and demands, whatsoever, of any kind, including all actions, claims and demands arising 
out of or relating to  the Action. This remise, release and discharge includes, but is not limited to 
all complaints or claims which were or could have been made by Claimant in the Action. 
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2. REMISE, RELEASE AND FOREVER DISCHARGE the Claimant and its 

officers, agents, members and owners, together with all other persons, firms and corporations, 
whomsoever, of and from any and all actions, claims and demands, whatsoever, of any kind, 
including all actions, claims and demands arising out of or relating to the Action, excluding 
however zoning and use ordinances as they exist in the Town and as are amended from time to 
time, which said zoning and restrictions shall continue to be in full force and effect. This remise, 
release and discharge includes, but is not limited to all complaints or claims which were or could 
have been made by the Town in the Action and all fines arising out of or relating to the Long-
term Rental Covenant. 
 

CONSIDERATION TO THE RELEASEES 
 

 The consideration to the Releasees is as follows: 
 
1. The execution by Claimant of this Release and agreement to the provisions contained 
herein. 
 
2. Claimant shall cause to be paid to the Town Two-Hundred and Seventy-Five Thousand 
Dollars and no cents ($275,000) for use in the Town’s Affordable Housing Fund.  The check will 
be mailed to the Town’s counsel.  The Town acknowledges that the above amount constitutes a 
valuable amount of consideration for resolution of the all potential claims and removal of the 
Long-term Rental Covenant.  
 
3. Immediately upon release of the Long-term Rental Covenant, Claimant will move to 
dismiss its appeal described above, and thereafter, upon remand to the trial court, to dismiss all 
of Claimant’s claims in the Action, with prejudice, each party to bear its own fees and costs.  
 

CONSIDERATION TO THE CLAIMANT 
 
 The consideration to the Claimant is as follows: 
 
1. The Town will acknowledge that the Long-term Rental Covenant is no longer in effect 
and that the same no longer encumbers the Property, as set out in the attached Ordinance 
attached hereto as Exhibit C, including Exhibit 1 thereto.  A copy of Exhibit C, upon adoption 
by the Town, together with the fully executed Exhibit 1 thereto, shall be recorded in the real 
property records of Gunnison County, Colorado. 
 
2. The Town further acknowledges that the Property complies with the Town’s BOZAR 
restrictions, and the Town is waiving fines related to the Long-Term Rental Covenant thus far 
assessed and accrued.  
  
3. Upon release of the Long-term Rental Covenant, the Town will move to dismiss its 
counterclaims in the Action, with prejudice, each party to bear its own fees and costs. 

 
WARRANTY OF CLAIMANT CONCERNING CONSIDERATION RECEIVED 
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 Claimant warrants as follows: 
 
 No promise or agreement not herein expressed has been made to the Claimant; that in 
executing this Release Claimant is not relying upon any statement or representation made by the 
parties hereby released or said parties’ agents and servants concerning any matter or thing, but 
are relying solely upon its own judgment and knowledge and that of its attorneys; that the above 
mentioned consideration is received by the Claimant in full settlement and satisfaction of all the 
aforesaid claims and demands, whatsoever, whether said claims be in tort, contract, by statute or 
otherwise; including but not limited to, any claims based upon the Fourteenth Amendment or any 
related claims under state law; that it is Claimant’s clear intention to fully and forever release 
Releasees from any and all claims, even if there may presently exist a mistaken belief on the part 
of the Claimant as to the present nature and extent of their claims through the date of the 
execution of this agreement; that a portion of the consideration provided to Claimant hereunder 
is being provided for Claimant’s voluntary assumption of the risk that Claimant’s injuries or 
damages, if any, may worsen or increase or give rise to new legal claims for relief or claims for 
further damages in the future; that this Release was arrived at in good faith, at arm’s length and 
after negotiation; that the above mentioned consideration is received by Claimant in full 
settlement and satisfaction of any claims which Claimant may have for attorney’s fees or costs; 
that the person executing this document on behalf of Sopris 715, LLC is over the age of 18 years 
and legally competent and authorized to execute this document on behalf of Sopris 715, LLC, 
and appreciates and fully understands this Release; AND THAT BEFORE SIGNING AND 
SEALING THIS RELEASE, THE CLAIMANT HAS FULLY INFORMED ITSELF OF ITS 
CONTENT AND MEANING, HAVE HAD ITS LEGAL COUNSEL EXPLAIN THE 
MEANING AND LEGAL SIGNIFICANCE OF EACH AND EVERY PROVISION HEREOF 
AND HAVE EXECUTED THIS RELEASE WITH FULL KNOWLEDGE AND 
UNDERSTANDING THEREOF. 
 
 The Claimant further warrants that there are no assignees, subrogees or other third parties 
who have a right to participate in this settlement or receive any of the consideration provided 
hereunder.  Claimant agrees to indemnify, defend and hold forever harmless the Releasees of and 
from any and all further claims which may be made against the Releasees by any person, firm or 
corporation acting for the Claimant or asserting a derivative claim from the Claimant. 
 

WARRANTY OF TOWN CONCERNING CONSIDERATION RECEIVED 
 
 The Town warrants as follows: 
 
 No promise or agreement not herein expressed has been made to the Town; that in 
executing this Release, the Town is not relying upon any statement or representation made by the 
parties hereby released or said parties’ agents and servants concerning any matter or thing, but 
are relying solely upon its own judgment and knowledge and that of its attorneys; that the above 
mentioned consideration is received by the Town in full settlement and satisfaction of all the 
aforesaid claims and demands, whatsoever, whether said claims be in tort, contract, by statute or 
otherwise; including but not limited to, any claims based upon the Fourteenth Amendment or any 
related claims under state law; that it is Town’s clear intention to fully and forever release 
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Claimant from any and all claims, even if there may presently exist a mistaken belief on the part 
of the Town as to the present nature and extent of its claims through the date of the execution of 
this agreement; that a portion of the consideration provided to the Town hereunder is being 
provided for the Town’s voluntary assumption of the risk that the Town’s injuries or damages, if 
any, may worsen or increase or give rise to new legal claims for relief or claims for further 
damages in the future; that this Release was arrived at in good faith, at arm’s length and after 
negotiation; that the above mentioned consideration is received by Town in full settlement and 
satisfaction of any claims which the Town may have for attorney’s fees or costs; that the person 
executing this document on behalf of the Town is over the age of 18 years and legally competent 
and authorized to execute this document on behalf of the Town, and appreciates and fully 
understands this Release; AND THAT BEFORE SIGNING AND SEALING THIS RELEASE, 
THE CLAIMANT HAS FULLY INFORMED ITSELF OF ITS CONTENT AND MEANING, 
HAVE HAD ITS LEGAL COUNSEL EXPLAIN THE MEANING AND LEGAL 
SIGNIFICANCE OF EACH AND EVERY PROVISION HEREOF AND HAVE EXECUTED 
THIS RELEASE WITH FULL KNOWLEDGE AND UNDERSTANDING THEREOF. 
 
 The Town further warrants that there are no assignees, subrogees or other third parties 
who have a right to participate in this settlement or receive any of the consideration provided 
hereunder.   
 
 

NO ADMISSION OF LIABILITY 
 
 Claimant acknowledges that Releasees strongly deny any liability or wrongdoing on their 
part and that this Release is not to be construed, in any way, as an admission of liability, but is 
only a settlement done for economic reasons. 
 

INCOME TAX CONSEQUENCES 
 

Claimant warrants that no opinions or statements have been made to it by any Releasee, 
or any Releasee’s agents or employees, relating to any income tax consequences of the 
consideration made under this Release.  Claimant agrees to indemnify, defend and hold harmless 
the Releasees from any and all claims with respect to the income tax consequences of the 
consideration made under this Release asserted by any taxing authority, including the United 
States Government or its Internal Revenue Service. 

 
CONFIDENTIALITY 

 
As part of the consideration in this Release, the Parties agree to release a statement 

announcing that the matter has been resolved and allowing the Town to describe the policy 
rationale for its decision, attached as Exhibit D.   

 
MISCELLANEOUS PROVISIONS 
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 This Release contains the entire understanding of the parties hereto with respect to its 
subject matter and supersedes all prior oral and written understandings and agreements between 
the parties. 
 
 This Release shall be binding upon the Claimant, its successors, representatives, officers, 
directors, assigns and subrogees, if any, as well as all other persons, firms or corporations acting 
on Claimant’s behalf or asserting a derivative claim. This Release, except for the recorded 
Ordinance releasing Long-term Rental Covenant and the obligation to record the same, shall not 
run with the land nor be binding upon successor owners of the Property. The terms “successors” 
and “assigns” as used in this paragraph do not mean successor owners of the Property.  
 
 The Claimant and the Town agree that each shall bear his or its own costs, including 
attorney's fees related to this action. 
 
 The parties have participated and had an equal opportunity to participate in the drafting of 
this Release. No ambiguity shall be construed against any party based upon a claim that either 
party was a drafter. 
 

Claimant warrants and acknowledges that this Release is clear, specific, unequivocal, and 
it has not entered into it under any duress and instead has done so of its own volition.  Further, 
Claimant warrants and acknowledges that it has had sufficient time to consider this Release prior 
to signing and that Claimant believes the consideration provided in this Release is more 
beneficial then pursuing its claims. 

 
 This Release shall be construed and interpreted in accordance with the laws of the State 
of Colorado, without regard to its choice of law rules or principles. 
 
 Facsimiles shall suffice as originals. 
 
 
      Sopris 715, LLC 
 
 
 
                                                                       ________________________________________ 
 
          John Kiltz, as Manager of Sopris 715, LLC 
 
 
STATE OF COLORADO  ) 
     ) SS. 
COUNTY OF                                 ) 
 
Subscribed and sworn to before me on this ________day of _______________, 2018. 
 
Witness my hand and official seal. 
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My Commission expires __________________________. 
 
      _________________________________ 
                                                                   Notary Public 
 
 
Form and content approved by and confidentiality agreed to by: 
 
 
___________________________________ 
Law of the Rockies 
Counsel for Claimant 
 
 
 
                                                                       
 
 
 
 

 ________________________________________ 
 
    Dara MacDonald, as Town Manager of the Town of Crested Butte 
 
 
STATE OF COLORADO  ) 
     ) SS. 
COUNTY OF                                 ) 
 
Subscribed and sworn to before me on this ________day of _______________, 2018. 
 
Witness my hand and official seal. 
 
My Commission expires __________________________. 
 
      _________________________________ 
                                                                   Notary Public 
 
 
Form and content approved by: 
 
 
___________________________________ 
Nathan Dumm & Mayer P.C. 
Counsel for Town of Crested Butte 
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Stella Dominguez Gunnison County, CO
R: $88.50 D: 77.50 eRecorded

WARRANTY DEED

THIS DEED is dated the 18th day of August, 2014, and is made between

Mildred Marshall Holmes

(whether one, or more than one), the "Grantor" of the County of _

SOPRIS 715, LLC, a Texas limited liability company

State Doc Fee: 577.50

Recording Fee; 51 1 .00

and Stale of Texas and

(whether oneyor more than one), the "Grantee", whose legal address is 347 Mason Court, Georgetown, TX 73628 of the
County of /C V/fl/e/nsry? and state of Texas.

WITNESS, that the Grantor, for and in consideration of the sum of Seven Hundred Seventy Five Thousand Dollars
and No Cents ( $775,000.00 ), the receipt and sufficiency of which is hereby acknowledged, hereby grants, bargains,

sells, conveys and confirms unto the Grantee and the Grantee's heirs and assigns forever, all the real property, together with
any Improvements thereon, located in the County of Gunnison and Slate of Colorado described as follows:

Lots 23 and 24,

Block 61,
TOWN OF CRESTED BUTTE,

According to the plat recorded September 25, 1964 as Reception No. 260766.

COUNTY OF GUNNISON,

STATE OF COLORADO

also known by street address as: 715 Sopris Avenue. Crested Butte, CO 81224

TOGETHER with all and singular the hereditaments and appurtenances thereto belonging, or in anywise appertaining,

the reversions, remainders, rents, issues and profits thereof, and all the estate, right, tifie, interest, claim and demand

whatsoever of the Grantor, either in law or equity, of. in and to the above bargained premises, with the hereditaments and

appurtenances;

TO HAVE AND TO HOLD the said premises above bargained and described, with the appurtenances, unto the

Grantees, and the Grantees' heirs and assigns forever.
The Grantor, for the Grantor and the Grantor's heirs and assigns, does covenant, grant, bargain, and agree to and with

the Grantee, and the Grantee's heirs and assigns; that at the time of the ensealing and delivery of these presents, the Grantor

is well seized of the premises above described; has good, sure, perfect, absolute and indefeasible estate of inheritance, in
law, and in fee simple; and has good right, full power and lawful authority to grant, bargain, sell and convey the same in

manner and form as aforesaid; and that the same are free and dear from all former and other grants, bargains, sales, liens,
taxes, assessments, encumbrances and restrictions of whatever Kind or nature soever, except and subject to:

2014 taxes and all subsequent years, restrictions, reservations, covenants, easements and rights-of-way of

record, if any.

And the Grantor shall and will WARRANT THE TITLE AND DEFEND the above described premises, but not any adjoining

vacated street or alley, if any, in the quiet and peaceable possession of the Grantees, and the heirs and assigns of the

Grantees, against all and every person or persons lawfully claiming the whole or any part thereof,

IN WITNESS WHEREOF, the Grantor has executed this deed on the date set forth above.

M-WJcLQ lUiugkaU
Mildred Marshall Holmes

State of Colorado
County of Gunnison

The foregoing instrument was acknowledged before me this day of August, 2014 by Mildred Marshall

Holmes,

Witness my hand and official serai

CHRTSTINACESARio-
.TtrVS'AaSoo Notary Public , , s

My commission expires: <£>//<?'

SSJGM-g

Stewart Title File Number 01330-14058

932A WARRANTY DEED STCO

Paget
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CONDITIONS AND RESTRICTIVE COVENANTS

692m 302

THIS AGREEMENT AND INDENTURE, made this „L^L_ day of	 , 1 9 9 J	, between Steve and Molly Reap of Crested Butte,Colorado, (hereinafter referred to as the "Owner"), and the TOWN OFCRESTED BUTTE, COLORADO, a Colorado Home Rule Municipal Corporation(hereinafter referred to as the, "Town"), is upon the following termsand conditions.-

WITNESSETH :

WHEREAS, the Owner is the record owner of certain real propertylocated in the Town of Crested Butte, County of Gunnison, and State ofColorado, more particularly described as follows;

Lots 23 & 24, Block 61

which real property is subject to the zoning and land use ordi nancesof the Town of Crested Butte (said real property hereinafter referredto as the "Property"), and

WHEREAS, the Owner has applied to the Town for certain zoning andland use approvals not allowed as a matter or right under the Town'sZoning Ordinance, and

WHEREAS, said discretionary zoning and land use applications havebeen considered and approved by the Town's Board of Zoning andArchitectural Review as required by the Town's Zoning Ordinance, and
WHEREAS, the Town's Board of Zoning and Architectural Review hasplaced certain conditions on these approvals, which conditions havebeen agreed to by the Owner, and

WHEREAS, Section 15-2-17 of the Town's Zoning Ordinance providesthat conditions or restrictions relative to the use and/or occupancyof the Property which are made a consideration of a discretionaryzoning or land use approval, shall be recorded and executed by theOwner and may be recorded by the Town
Gunnison County, Colorado:

in the real property records o-

NOW, THEREFORE, in consideration ofand the mutual covenants and conditions ;and Owner agree as follows:

the above stated recitations
:et forth hereafter, the Town

1 . Grant of Qiscret ionat-y Land Use and/or Zoning Approval. TheTown, through the appropriate action of its Board of Zoning andArchitectural Review and/or Town Council, hereby grants to the Ownerwith respect to the Property described above, a ( ) VARIANCE. ( )CONDITIONAL USE, ( ) CONDITIONAL WAIVER, ( ) SPECIAL DEVELOPMENTPERMIT, ( ) PUD APPROVAL, ( ) CONDITIONAL REZONING APPROVAL,a nd/or (XX) A R 0 H I T E 0 T U R A L. A P P R 0 V A L , as foliow s ; .
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2. Conditions of Approval. In consideration of the above

referred discretionary approval, the Owner hereby agrees to the
following conditions and/or restrictions on the use and/or occupancy
of the Property by himself, and his heirs, successors, and assigns;
which conditions and/or restrictions shall be restrictive covenants
granted by the Owner to run with the land, in perpetuity, to the
benefit of the Town;

a long-term rental unit as defined by the
Crested Butte Municipal Code will be maintained
on the property.

3. Remed i es . In addition to any other remedy provided by law for
the enforcement of this Agreement creating Restrictive Covenants, the
Town shall be entitled to the remedies of specific enforcement and/or
injunctive relief, and further, the Town shall be entitled to an award
of reasonable attorney's fees in the successful prosection or defense
of any action to enforce this Agreement.

A. Nonwaiver . No breach by the Owner, or his heirs, successors,
and assigns, of any term or covenant of this Agreement, shall create a
waiver by, or estoppel against the Town, as to future or continuing
breaches; it being the express understanding of the parties that
breaches of this Agreement shall be waived only by written consent of
t he T own .

5. Severance Clause. Any provision of this Agreement which is
invalidated or otherwise prohibited by law, will be treated as if it
were never a part of this Agreement, and the validity of the remainder
of this Agreement shall be unaffected.

IN WITNESS WHEREOF, THE PARTIES EXECUTE THIS AGREEMENT AND GRANT
OF RESTRICTIVE COVENANTS ON THE DATE SET FORTH ABOVE.

TOWN OF CRESTED BUTTE: OWNER AND GRANTOR:

by—^
Ma |/o

by .JbWL'— 	
Steve Reep

Molly Reep

' . Aderk T W

\
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STATE OF COLORADO )

) ss .

COUNTY OF GUNNISON )

The foregoing Agreement and Grant of Restrictive Covenants,
styled as a Notice of Zoning Conditions and Restrictive Covenants, was
acknowledged before me this (Jfayday of ___June	 , ! 9 9 _1_ , by 	
	 Steve Reep and Molly Reep	 , Owners and Grantors.

.XoV

¦"Minn'-i'

	 /I	
" ¦ PtibTicNota ry

^ t \0/^'| Address: 	

My Commission Expi r es :

RETURN TO:
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ORDINANCE NO. 28 

 
SERIES 2018 

 
AN ORDINANCE OF THE CRESTED BUTTE TOWN 
COUNCIL AUTHORIZING THE RELEASE OF LAND USE 
CONDITIONS AND RESTRICTIVE COVENANTS  

 
 WHEREAS, the Town of Crested Butte, Colorado (the “Town”) is a home rule 
municipality duly and regularly organized and now validly existing as a body corporate and 
politic under and by the Constitution and the laws of the State of Colorado; 
 
 WHEREAS, the Town Council is authorized pursuant to § 14.4 of the Town Charter to 
sell and convey Town-owned property; 
 

WHEREAS, the Town owns an interest in certain Land Use Conditions and Restrictive 
Covenants as part of the Notice of Zoning Conditions and Restrictive Covenants recorded July 
10, 1991, under reception No. 427700 (“Restrictive Covenants”) of the Gunnison County Clerk 
and Recorder;  

 
WHEREAS, the Town required these Restrictive Covenants encumber real property and 

improvements located at 715 Sopris Avenue, Crested Butte, Colorado 81224 (“Property”), and 
the Town has approved a release of the covenant in Paragraph 2. of the Restrictive Covenants 
requiring a long term rental unit as defined by the Crested Butte Municipal Code to be 
maintained on of the Property (hereinafter referred to as the “Long-term Rental Covenant”); and 

 
WHEREAS, the Town Council hereby finds that it is necessary and suitable, and in the 

best interest of the Town and the health, safety and welfare of the residents and visitors of 
Crested Butte, that the Long-term Rental Covenant should be discontinued and released, as set 
forth hereinbelow. 
 
 NOW, THEREFORE, BE IT ORDAINED BY THE TOWN COUNCIL OF THE 
TOWN OF CRESTED BUTTE, COLORADO, THAT, 
 
 Section 1. Authorization to Release Town-owned Restrictive Covenant. The 
Town Council, pursuant to the Crested Butte Town Charter and the laws of the State of 
Colorado, hereby authorizes and instructs the Town to release the following described property 
from the Long-term Rental Covenant in Paragraph 2. of the Restrictive Covenants recorded July 
10, 1991, under reception No. 427700 (“Restrictive Covenants”) of the Gunnison County Clerk 
and Recorder, to wit: 
 
Lots 23 and 24, Block 61, Town of Crested Butte, according to the plat recorded September 25, 
1964 as Reception No. 260766, Gunnison County, Colorado  
commonly known as 715 Sopris Avenue, Crested Butte, Colorado 81224 (the “Property”).   
 
The Town Council further authorizes and directs the Town Manager and Town Clerk to 
appropriately execute Exhibit 1 hereto and deliver the original of the same to the owner of the 
Property together with any additional documents necessary and appropriate to consummate the 
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release of the Long-term Rental Covenant following approval of such additional documentation 
by the Town Attorney. 
 
 Section 2. Severability. If any section, sentence, clause, phrase, word or other 
provision of this ordinance is for any reason held to be unconstitutional or otherwise invalid, 
such holding shall not affect the validity of the remaining sections, sentences, clauses, phrases, 
words or other provisions of this ordinance, or the validity of this ordinance shall stand 
notwithstanding the invalidity of any section, sentence, clause, phrase, word or other provision. 
 
 Section 3. Savings Clause. Except as amended hereby, the Crested Butte Municipal 
Code, as amended, shall remain valid and in full force and effect.  Any provision of any 
ordinance previously adopted by the Town which conflicts with this ordinance is hereby repealed 
as of the enforcement date hereof. 
 
 INTRODUCED, READ AND SET FOR PUBLIC HEARING THIS __ DAY OF 
____________, 2018. 
 
 ADOPTED BY THE TOWN COUNCIL UPON SECOND READING IN PUBLIC 
HEARING THIS ___ DAY OF _____________, 2018. 
 
 
      TOWN OF CRESTED BUTTE, COLORADO 
 
 
       
      By: _____________________________ 
             James A. Schmidt, Mayor 
 
ATTEST: 
 
 
_________________________  [SEAL] 
Lynelle Stanford, Town Clerk 
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AMENDMENT TO NOTICE OF ZONING CONDITIONS AND RESTRICTIVE 
COVENANTS 

 

 This Amendment to Notice of Zoning Conditions and Restrictive Covenants (this 
“Amendment”) is entered into this ____ day of December, 2018 by and between Sopris 715, LLC, 
a Texas limited liability company (“Owner”) and the TOWN OF CRESTED BUTTE, 
COLORADO, a Colorado Home Rule Municipal Corporation (the “Town”) and amends that 
certain Notice of Zoning Conditions and Restrictive Covenants recorded at reception number 
427700 of the real property records of Gunnison County, Colorado (the “Restrictive Covenant”) 
as follows:  

A. Recitals 
 

1. Owner is the owner of Lots 23 and 24, Block 61, Town of Crested Butte, according to 
the plat recorded September 25, 1964 as Reception No. 260766, Gunnison County, 
Colorado (the “Property”).  

2. Owner and the Town have settled certain civil litigation between them.  As part of that 
settlement, Owner has paid $275,000 to the Town, the receipt and sufficiency of which 
has been acknowledged, and the Town is releasing the Property from the conditions, 
limitations and other provisions of paragraph 2 of the Restrictive Covenant.   

3. The Town Council for the Town has adopted Ordinance No. ____, Series 2018 
authorizing the execution of this Amendment by the Town Manager and Town Clerk 
and this Amended is duly authorized by the Town.  

 
B. Agreement 

Now therefore, for good and valuable consideration, the receipt and sufficiency of which 
are hereby acknowledged, including the consideration set forth in the above recitals, which are 
incorporated herein by this reference, Owner and the Town agree as follows:  

1. Paragraph 2 of the Restrictive Covenant is hereby deleted.  The Property shall no longer 
be subject to a restrictive covenant requiring that a long-term rental unit as defined by 
the Crested Butte Municipal Code be maintained on the property.  
 

2. Nothing contained in this Amendment shall in any way alter, impair, release, terminate 
or otherwise remove the existing approval in the Restrictive Covenant for the Property.  
All existing improvements on the Property are approved and deemed in compliance 
with all zoning requirements.   

Except as expressly set forth above, the Restrictive Covenant shall remain in full force and 
effect.  

Executed effective as of the day and year first above-written.  
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TOWN OF CRESTED BUTTE:  
 
 
By: ______________________________ 
       Dara MacDonald, as Town Manager 
 

ATTEST: 
 

 
       ________________________ 
       Town Clerk 

 
Sopris 715, LLC, a Texas limited liability company 
 
 
By: __________________________ 
       John Kiltz, Manager 
       
 
STATE OF COLORADO  ) 
     ) SS. 
COUNTY OF                                 ) 
 
Subscribed and sworn to before me on this ________day of _______________, 2018 by John Kiltz 
as Manager of Sopris 715, LLC. 
 
Witness my hand and official seal. 
 
My Commission expires __________________________. 
 
      _________________________________ 
                                                                   Notary Public 
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Press Release                For Immediate Release   
Crested Butte, Colorado – November 30, 2018                              For more information contact 
                                                                                                          Dara MacDonald 970-349-5338 
                                                                                                                    www.crestedbutte-co.gov 
 
 

SETTLEMENT IN ACCESSORY DWELLING UNIT CASE 
 

Crested Butte, CO—The Town of Crested Butte would like to alert the public that a settlement has 
been reached in the ongoing litigation regarding the requirement to maintain a long-term rental on 
two particular properties in Town. 
 
Following enforcement actions by the Town, a lawsuit was filed in December, 2016 by Sopris 715, 
LLC and Christopher Mize alleging a number of complaints against the Town and the ability to 
enforce restrictive covenants on their properties in Town.  The Town was enforcing the covenants 
requiring that a long-term rental unit be maintained on each of the properties. 
 
The case proceeded to District Court in Gunnison County where it was considered by Judge Patrick.  
The Town was awarded a series of very favorable decisions at the District Court.  In February, 2018 
the Plaintiffs appealed the District Court decisions to the Colorado Court of Appeals. 
 
In recent weeks the Plaintiffs approached the Town wishing to discuss settlement of the case.  
Following several discussions between the two parties a settlement has been reached.  The Town 
will release the language in the covenants requiring a long-term rental be maintained on each of the 
two properties.  In exchange, the Plaintiffs will each make a one-time payment of $275,000 to the 
Town’s Affordable Housing Fund for a total of $550,000. 
 
“Following the District Court ruling, the Town feels our ADU regulations and covenants are on a 
firm legal basis and will continue to provide affordable housing for people working in the area.  As 
with any good lawsuit settlement, neither side is entirely happy with the outcome of this case.  While 
the Town does not wish to encourage ‘buy-outs’ of restrictive covenants, in this instance it seems to 
make both financial and legal sense.  The Town will be able to utilize these funds to obtain 
additional deed restrictions and increase the overall inventory of affordable units,” stated Mayor Jim 
Schmidt. 
 
The settlement and associated documents will be considered by the Town Council during their 
regular meeting at 7:00 p.m. on December 3, 2018. 
 
For more information contact Dara MacDonald, Town Manager, at 970-349-5338. 

 

### 
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SETTLEMENT AND RELEASE AGREEMENT 
 

READ CAREFULLY BEFORE SIGNING 
 
 This Release, made on the day indicated below, by Christopher D. Mize (hereinafter 
referred to as the “Claimant”) to the Town of Crested Butte (hereinafter referred to as the 
“Town”) and its assigns, all current and former employees, servants, agents, contractors, current 
and former elected and appointed officials, members, successors, predecessors, attorneys, 
insurance carriers, and self insurance pools (hereinafter referred to jointly as “Releasees”), as 
follows, to wit: 
 
 WHEREAS, Claimant owns the following real property Lot 29, Kapushion Subdivision, 
Town of Crested Butte, according to the plat bearing Reception No. 459077, in the County of 
Gunnison, State of Colorado conveyed to Claimant by Warranty Deed on October 28, 2005 and 
recorded at Reception No. 560032, and attached hereto as Exhibit A (hereinafter referred to as 
the “Property”); 
 
 WHEREAS, the Property is encumbered by certain zoning conditions and restrictive 
covenants as described in “Notice of Zoning Conditions and Restrictive Covenants” agreed to on 
April 11, 1997 and filed at Reception No. 480370, attached hereto as Exhibit B (hereinafter 
referred to as the “Covenants”); 
 
 WHEREAS, the Covenants included grant of discretionary land use and/or zoning 
approval allowing conditional use stating that “a long term rental unit as defined by the Crested 
Butte Municipal Code will be maintained on the property” (hereinafter referred to as the “Long-
term Rental Covenant”); 
 

WHEREAS, Claimant and the Town are desirous of resolving any and all claims and 
issues between them related to the Long-term Rental Covenant, and all claims asserted in the 
lawsuit filed in Gunnison County District Court, Civil Action No. 2016CV30080, including the 
related appeal in the Colorado Court of Appeals, 2018CA361 (hereinafter, the “Action”); 

 
WHEREAS, the Town finds that it is in the best interest of the Town to accept the 

consideration described herein and below and for the Property to be released from the Long-term 
Rental Covenant, subject only to zoning and use ordinances as they exist in the Town and as are 
amended from time to time, which said zoning and restrictions shall continue to be in full force 
and effect; and 
 
 NOW, THEREFORE, the Claimant and the Town for the following described 
consideration, the receipt and sufficiency of which is hereby acknowledged, do hereby 

 
 

1. REMISE, RELEASE AND FOREVER DISCHARGE the Releasees, together 
with all other persons, firms and corporations, whomsoever, of and from any and all actions, 
claims and demands, whatsoever, of any kind, including all actions, claims and demands arising 
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out of or relating to  the Action. This remise, release and discharge includes, but is not limited to 
all complaints or claims which were or could have been made by Claimant in the Action. 

 
2. REMISE, RELEASE AND FOREVER DISCHARGE the Claimant and its 

agents together with all other persons, firms and corporations, whomsoever, of and from any and 
all actions, claims and demands, whatsoever, of any kind, including all actions, claims and 
demands arising out of or relating to the Action, excluding however zoning and use ordinances 
as they exist in the Town and as are amended from time to time, which said zoning and 
restrictions shall continue to be in full force and effect. This remise, release and discharge 
includes, but is not limited to all complaints or claims which were or could have been made by 
the Town in the Action and all fines arising out of or relating to the Long-term Rental Covenant. 
 

CONSIDERATION TO THE RELEASEES 
 

 The consideration to the Releasees is as follows: 
 
1. The execution by Claimant of this Release and agreement to the provisions contained 
herein. 
 
2. Claimant shall cause to be paid to the Town Two-Hundred and Seventy-Five Thousand 
Dollars and no cents ($275,000) for use in the Town’s Affordable Housing Fund.  The check will 
be mailed to the Town’s counsel.  The Town acknowledges that the above amount constitutes a 
valuable amount of consideration for resolution of the all potential claims and removal of the 
Long-term Rental Covenant.  
 
3. Immediately upon release of the Long-term Rental Covenant, Claimant will move to 
dismiss its appeal described above, and thereafter, upon remand to the trial court, to dismiss all 
of Claimant’s claims in the Action, with prejudice, each party to bear its own fees and costs.  
 

CONSIDERATION TO THE CLAIMANT 
 
 The consideration to the Claimant is as follows: 
 
1. The Town will acknowledge that the Long-term Rental Covenant is no longer in effect 
and that the same no longer encumbers the Property, as set out in the attached Ordinance 
attached hereto as Exhibit C, including Exhibit 1 thereto.  A copy of Exhibit C, upon adoption 
by the Town, together with the fully executed Exhibit 1 thereto, shall be recorded in the real 
property records of Gunnison County, Colorado. 
 
2. The Town further acknowledges that the Property complies with the Town’s BOZAR 
restrictions, and the Town is waiving fines related to the Long-Term Rental Covenant thus far 
assessed and accrued.  
  
3. Upon release of the Long-term Rental Covenant, the Town will move to dismiss its 
counterclaims in the Action, with prejudice, each party to bear its own fees and costs. 
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Claimant warrants as follows: 
 
 No promise or agreement not herein expressed has been made to the Claimant; that in 
executing this Release Claimant is not relying upon any statement or representation made by the 
parties hereby released or said parties’ agents and servants concerning any matter or thing, but 
are relying solely upon its own judgment and knowledge and that of its attorneys; that the above 
mentioned consideration is received by the Claimant in full settlement and satisfaction of all the 
aforesaid claims and demands, whatsoever, whether said claims be in tort, contract, by statute or 
otherwise; including but not limited to, any claims based upon the Fourteenth Amendment or any 
related claims under state law; that it is Claimant’s clear intention to fully and forever release 
Releasees from any and all claims, even if there may presently exist a mistaken belief on the part 
of the Claimant as to the present nature and extent of their claims through the date of the 
execution of this agreement; that a portion of the consideration provided to Claimant hereunder 
is being provided for Claimant’s voluntary assumption of the risk that Claimant’s injuries or 
damages, if any, may worsen or increase or give rise to new legal claims for relief or claims for 
further damages in the future; that this Release was arrived at in good faith, at arm’s length and 
after negotiation; that the above mentioned consideration is received by Claimant in full 
settlement and satisfaction of any claims which Claimant may have for attorney’s fees or costs; 
that the person executing this document on behalf of Christopher D. Mize is over the age of 18 
years and legally competent and authorized to execute this document on behalf of Christopher D. 
Mize, and appreciates and fully understands this Release; AND THAT BEFORE SIGNING 
AND SEALING THIS RELEASE, THE CLAIMANT HAS FULLY INFORMED ITSELF OF 
ITS CONTENT AND MEANING, HAVE HAD ITS LEGAL COUNSEL EXPLAIN THE 
MEANING AND LEGAL SIGNIFICANCE OF EACH AND EVERY PROVISION HEREOF 
AND HAVE EXECUTED THIS RELEASE WITH FULL KNOWLEDGE AND 
UNDERSTANDING THEREOF. 
 
 The Claimant further warrants that there are no assignees, subrogees or other third parties 
who have a right to participate in this settlement or receive any of the consideration provided 
hereunder.  Claimant agrees to indemnify, defend and hold forever harmless the Releasees of and 
from any and all further claims which may be made against the Releasees by any person, firm or 
corporation acting for the Claimant or asserting a derivative claim from the Claimant. 
 

WARRANTY OF TOWN CONCERNING CONSIDERATION RECEIVED 
 
 The Town warrants as follows: 
 
 No promise or agreement not herein expressed has been made to the Town; that in 
executing this Release, the Town is not relying upon any statement or representation made by the 
parties hereby released or said parties’ agents and servants concerning any matter or thing, but 
are relying solely upon its own judgment and knowledge and that of its attorneys; that the above 
mentioned consideration is received by the Town in full settlement and satisfaction of all the 
aforesaid claims and demands, whatsoever, whether said claims be in tort, contract, by statute or 
otherwise; including but not limited to, any claims based upon the Fourteenth Amendment or any 
related claims under state law; that it is Town’s clear intention to fully and forever release 
Claimant from any and all claims, even if there may presently exist a mistaken belief on the part 
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of the Town as to the present nature and extent of its claims through the date of the execution of 
this agreement; that a portion of the consideration provided to the Town hereunder is being 
provided for the Town’s voluntary assumption of the risk that the Town’s injuries or damages, if 
any, may worsen or increase or give rise to new legal claims for relief or claims for further 
damages in the future; that this Release was arrived at in good faith, at arm’s length and after 
negotiation; that the above mentioned consideration is received by Town in full settlement and 
satisfaction of any claims which the Town may have for attorney’s fees or costs; that the person 
executing this document on behalf of the Town is over the age of 18 years and legally competent 
and authorized to execute this document on behalf of the Town, and appreciates and fully 
understands this Release; AND THAT BEFORE SIGNING AND SEALING THIS RELEASE, 
THE CLAIMANT HAS FULLY INFORMED ITSELF OF ITS CONTENT AND MEANING, 
HAVE HAD ITS LEGAL COUNSEL EXPLAIN THE MEANING AND LEGAL 
SIGNIFICANCE OF EACH AND EVERY PROVISION HEREOF AND HAVE EXECUTED 
THIS RELEASE WITH FULL KNOWLEDGE AND UNDERSTANDING THEREOF. 
 
 The Town further warrants that there are no assignees, subrogees or other third parties 
who have a right to participate in this settlement or receive any of the consideration provided 
hereunder.   
 
 

NO ADMISSION OF LIABILITY 
 
 Claimant acknowledges that Releasees strongly deny any liability or wrongdoing on their 
part and that this Release is not to be construed, in any way, as an admission of liability, but is 
only a settlement done for economic reasons. 
 

INCOME TAX CONSEQUENCES 
 

Claimant warrants that no opinions or statements have been made to it by any Releasee, 
or any Releasee’s agents or employees, relating to any income tax consequences of the 
consideration made under this Release.  Claimant agrees to indemnify, defend and hold harmless 
the Releasees from any and all claims with respect to the income tax consequences of the 
consideration made under this Release asserted by any taxing authority, including the United 
States Government or its Internal Revenue Service. 

 
CONFIDENTIALITY 

 
As part of the consideration in this Release, the Parties agree to release a statement 

announcing that the matter has been resolved and allowing the Town to describe the policy 
rationale for its decision, attached as Exhibit D.   

 
MISCELLANEOUS PROVISIONS 

 
 This Release contains the entire understanding of the parties hereto with respect to its 
subject matter and supersedes all prior oral and written understandings and agreements between 
the parties. 
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 This Release shall be binding upon the Claimant, its successors, representatives, officers, 
directors, assigns and subrogees, if any, as well as all other persons, firms or corporations acting 
on Claimant’s behalf or asserting a derivative claim. This Release, except for the recorded 
Ordinance releasing Long-term Rental Covenant and the obligation to record the same, shall not 
run with the land nor be binding upon successor owners of the Property. The terms “successors” 
and “assigns” as used in this paragraph do not mean successor owners of the Property.  
 
 The Claimant and the Town agree that each shall bear his or its own costs, including 
attorney's fees related to this action. 
 
 The parties have participated and had an equal opportunity to participate in the drafting of 
this Release. No ambiguity shall be construed against any party based upon a claim that either 
party was a drafter. 
 

Claimant warrants and acknowledges that this Release is clear, specific, unequivocal, and 
it has not entered into it under any duress and instead has done so of its own volition.  Further, 
Claimant warrants and acknowledges that it has had sufficient time to consider this Release prior 
to signing and that Claimant believes the consideration provided in this Release is more 
beneficial then pursuing its claims. 

 
 This Release shall be construed and interpreted in accordance with the laws of the State 
of Colorado, without regard to its choice of law rules or principles. 
 
 Facsimiles shall suffice as originals. 
 
 
 
 
 
 
                                                                       ________________________________________ 
 
          Christopher D. Mize 
 
 
STATE OF COLORADO  ) 
     ) SS. 
COUNTY OF                                 ) 
 
Subscribed and sworn to before me on this ________day of _______________, 2018. 
 
Witness my hand and official seal. 
 
My Commission expires __________________________. 
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      _________________________________ 
                                                                   Notary Public 
 
 
Form and content approved by and confidentiality agreed to by: 
 
 
___________________________________ 
Law of the Rockies 
Counsel for Claimant 
 
 
 
                                                                       
 
 
 
 
 
 
 

 ________________________________________ 
 
    Dara MacDonald, as Town Manager of the Town of Crested Butte 
 
 
STATE OF COLORADO  ) 
     ) SS. 
COUNTY OF                                 ) 
 
Subscribed and sworn to before me on this ________day of _______________, 2018. 
 
Witness my hand and official seal. 
 
My Commission expires __________________________. 
 
      _________________________________ 
                                                                   Notary Public 
 
 
Form and content approved by: 
 
 
___________________________________ 
Nathan Dumm & Mayer P.C. 
Counsel for Town of Crested Butte 
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S Dominguea Gunnison Cty Co 488 R 11.00 D 125.00

GENERAL WARRANTY DEED

This deed, made this <-<> day of Wovomber, 2005. between

Paul R. Touchette and Carolyn J. Touchette, Grantors

and Christopher D. Mize, Grantee whose legal address is 5552 Cedar Creek, Houston. TX 77056

WITNESS, that the grantors for and in consideration of the sum of One Million Two Hundred Fifty Thousand
and no/100 Dollars, the receipt and sufficiency of which is hereby acknowledged, has granted, bargained, sold
and conveyed, and by these presents does grant, bargain, sell, convey, and confirm, unto the grantee, his
successors and assigns forever, all of the real property, together with improvements, if any, situate, lying and
being in the said County of Gunnison and State of Colorado described as follows;

Lot 29. KAPUSHION SUBDIVISION, according to the plat thereof bearing Reception No. 459077, according to
the records of the Clerk and Recorder of Gunnison County, Colorado, Town of Crested Butte, County of
Gunnison, State of Colorado

TOGETHER with all and singular the hereditaments and appurtenances thereto belonging, or in anywise
appertaining, and the reversion and reversions, remainder and remainders, rents, issues and profits thereof,
and all the estate, right, title, interest, claim and demand whatsoever of the grantors, either in law or equity, of,
in, and to the above bargained premises, with hereditaments and appurtenances.

TO HAVE AND TO HOLD the said premises above bargained and described, with the appurtenances, unto the
grantee, his heirs and assigns forever. And the grantors, themselves, their heirs, and personal representatives,
do covenant, grant, bargain, and agree to and with the grantee, his heirs and assigns, that at the time of the
ensealing and delivery of these presents, they are well seized of the premises above conveyed, have good,
sure, perfect, absolute and indefensible estate of inheritance, in law, in fee simple, and have good right, full
power and lawful authority to grant, bargain, sell and convey the same in manner and form as aforesaid, and
that the same are free and clear from all former and other grants, bargains, sales, liens, taxes, assessments,
encumbrances and restrictions of whatever kind or nature whatsoever except unpatented mining claims;
reservations or exceptions in patents, or an act authorizing the issuance thereof; water rights claims or title to
water, taxes and assessments which are a lien or are now due and payable; any unredeemed tax sales; any
tax, special assessment, charge or lien imposed for water or sewer service; any tax, special assessment;
charge or lien imposed for or by any special taxing district or on account of the inclusion of the subject property
in one or more improvement districts, reservations or exceptions, or an act authorizing the issuance thereof, as
created by United State Patent recorded June 9, 1952 in Book 291 in Page 20, any taxes, assessments or
charges imposed by Notice of Ordinances in the Town of Crested Butte recorded December 1, 1986 in Book
636 at Page 145, as follows; (a) Ordinance No. 15, Series 1979, providing for an excise tax upon the transfer of
interest in real property, (b) Ordinance No 7, Series 1986, requiring the replacement of non-approved solid fuel
burning devices with "Approved Solid Fuel Burning Devices" upon transfer of an interest in real property, and
(c) Chapter 15 of the Crested Butte Municipal Code being the "Zoning and Land Ordinance," and as amended
in instrument recorded August 23, 1995 in Book 769 at Page 94. not limiting the general exclusions as set forth
in the final policy, Exclusion Order recorded November 21, 1994 in Book 756 at Page 57 and Inclusion Order
recorded November 21 , 1994 in Book 756 at Page 62, Utility Easement Agreement recorded March 27, 1995 in
Book 761 at Page 637 and rerecorded April 5, 1995 in Book 762 at Page 45, Annexation Agreement recorded
April 6, 1995 in Book 762 at Page 84, terms, provisions, options, rights of first refusal, covenants, conditions,
restrictions, easements, charges, assessments and liens (provisions, if any, based on race, color, religion, or
national origin are omitted" provided in the Declaration of Covenants, Conditions and Restrictions for
Kapushion Subdivision recorded April 6, 1995 in Book 762 at Page 178, covenants, conditions, notations,
restrictions, easements and rights of way for utility and other purposes as reserved on the official Plat of
Kapushion Subdivision recorded April 6, 1995 bearing Reception No. 459077, Notice of Zoning Conditions and
Restrictive Covenants recorded December 11, 1997 bearing Reception No. 480370, any and all taxes for the
year of conveyance.

The grantors shall and will WARRANT AND FOREVER DEFEND the above bargain premises in the quiet and
peaceful possession of the grantee, his successors and assigns, against all and every person or persons
lawfully claiming the whole or any part thereof, The singular number shown include the plural, the plural the
singular, and the use of any gender shall be applicable to all genders.
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^TNESS WHEREOF, the grantor has executed this deed on the date set forth above.

Paul R. Touchette

ULj.
Carolyn jAouchette

STATE OF CpltnokjU?
) ss

COUNTY OF

The foregoing instrument was acknowledged before me this^K day of . Sr C-'^D2005, by Paul R. Touchette and Carolyn J Touchette

WITNESS my hand and official seal.

r
My commission expires:

Notary

JENNIFER L KNOX
NOTARY PUBLIC

STATE OF COLORADO

LOTR000312

00H2T0P02
102



480370 12/11/1907 12:20P 486 	
1 of 3 R 16.00 D 0.00 N 0.00 Gunnison County

NOTICE OF ZONING

CONDITIONS AND RESTRICTIVE COVENANTS

THIS AGREEMENT AND INDENTURE, made this //A day of
by and between and Paul R.

Touchette and Carolyn J. Touchette (hereinafter referred to
as "Owner"), and the TOWN OF CRESTED BUTTE, COLORADO, a
Colorado Home Rule Municipal Corporation (hereinafter
referred to as the "Town"), is upon the following terms and
conditions :

WITNESSETH: .

WHEREAS, the Owner is the record owner of certain real
property located in the Town of Crested Butte, County of
Gunnison, and State of Colorado, more particularly described
as follows: .

Lots 29, Kapushion Subdivision, according to the,
plat thereof bearing Reception No. 459077,
Town of Crested Butte,

which real property is subject to the zoning and land use
ordinances of the Town of Crested Butte (said real property
hereinafter referred to as the "Property"), and

WHEREAS, the Owner has applied to the Town for certain
zoning and land use approvals not allowed as a matter of
right under the Town's Zoning Ordinance, and

WHEREAS, said discretionary zoning land use
applications have been considered and approved by the Town's
Board of Zoning and Architectural Review as required by the
Town's Zoning Ordinance, and

WHEREAS, the Town's Board of Zoning and Architectural
Review has placed certain conditions on these approvals,
which have been agreed to by the Owner, and

WHEREAS, Section 15-2-17 of the Town's Zoning Ordinance
provides that conditions or restrictions relative to the use
and/or occupancy of the Property which are made a consi
deration of a discretionary Zoning or land use approval,
shall be recorded executed by the Owner and may be recorded
by the Town in the real property records of Gunnison County,
Colorado :

NOW, THEREFORE, in consideration of the above stated
recitations and the mutual covenants and conditions set
forth hereafter, the Town and Owner agree as follows:

00EL3IP01
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1 . Grant of Discretionary Land Use and/or Zoning

Approval . The Town, through Council, hereby grants to the

Owner, with respect to the Property described above, a

( ) VARIANCE, (X) CONDITIONAL USE, ( ) CONDITIONAL WAIVER,

( ) SPECIAL DEVELOPMENT PERMIT, ( ) PUD APPROVAL,

( ) CONDITIONAL REZONING APPROVAL, and/or (X) ARCHITECTURAL

APPROVAL, as follows:

A Conditional Use permit is hereby granted to allow an

"accessory dwelling" in a R-l zone. '

2. Conditions of Approval. In consideration of the

above referred discretionary approval, the Owner hereby

agrees to the following conditions and/or restrictions on
the use and/or occupancy of the Property by themselves, and

by their heirs, successors, and assigns; which conditions

and/or restrictions shall be restrictive covenants granted

by the Owner to run with the land, in perpetuity, to the

benefit of the Town. .

A. The improvements will be constructed as per

approved plans on file at town offices.

B. A long term rental unit as defined by the Crested

Butte Municipal Code must be maintained on the

property.

C. All approved parking will be maintained and
accessible on a year-round basis. .

3. Remedies . In addition to any other remedy

provided by law for the enforcement of this Agreement

creating Restrictive Covenants, the Town shall be entitled
to the remedies of specific enforcement and/or injunctive

relief, and further the Town shall be entitled to an award

of reasonable attorney's fees, the successful prosecution or

defense of any action to enforce this Agreement. .

4. Nonwaiver. No breach by the Owner, or his heirs,

successors, and assigns, of any term or covenant of this

Agreement, shall create a waiver by, or estoppel against the

Town, as to future or continuing breaches; it being the

express understanding of the parties that breaches of this

Agreement shall be waived only by written consent of the

Town .

5. Severance Clause. Any provision of this Agreement

which is invalidated or otherwise prohibited by law, will be

treated as if it were never a part of this Agreement, and

the validity of the remainder of this Agreement shall be

unaffected.

00EL3IP02
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IN WITNESS WHEREOF, THE PARTIES EXECUTE THIS AGREEMENT
AND GRANT OF RESTRICTIVE COVENANTS ON THE DATE SET FORTH
ABOVE .

TOWN OF CRESTED BUTTE:

Mayor
By:

Attest:

Town

OWNER AND GRANTOR,

LiBy:

Paul R. Touchette

iJ '/ot'Cs/t*
CaroJ^n J. Touchette

STATE OF COLORADO )
) SS.

COUNTY OF GUNNISON )

The foregoing Agreement and Grant of Restrictive
Covenants, styled as a Notice of Zoning Conditions and .j
Restrictive Covenants, was acknowledged before me this //' 1
day of 	 , 1922, bY Paul R- Touchette and
Carolyn J. ^Couchette.

(SEAL)

My Commission Expires

ry Public^,

^ A- >

-Ji ¦¦ '
My Commission expires 10/14/2000 •(i

v! :

Address: Wiyrlk&fMb'fflZ2*/'
iff

(SEAL)

STATE OF COLORADO )
) SS.

COUNTY OF GUNNISON ) ¦

The foregoing Agreement and Grant of Restrictive
Covenants, styled as a Notice of Zoning Conditions and
Restrictive Covenants, was acknowledged before me this //
day of fbrif	 , 19^Z_, by Scott A. Truex, Mayor
and , Clerk of the Town of Crested Butte, a Home
Rule Municipal Corporation.

My Commi

DIANE M.
theaker

\ to. •.

~Ty<^r7k
^Notary Public

Address: Sc-v: J9 dfi

00EL3IP03
105



   
ORDINANCE NO. 29 

 
SERIES 2018 

 
AN ORDINANCE OF THE CRESTED BUTTE TOWN 
COUNCIL AUTHORIZING THE RELEASE OF LAND USE 
CONDITIONS AND RESTRICTIVE COVENANTS  

 
 WHEREAS, the Town of Crested Butte, Colorado (the “Town”) is a home rule 
municipality duly and regularly organized and now validly existing as a body corporate and 
politic under and by the Constitution and the laws of the State of Colorado; 
 
 WHEREAS, the Town Council is authorized pursuant to § 14.4 of the Town Charter to 
sell and convey Town-owned property; 
 

WHEREAS, the Town owns an interest in certain Land Use Conditions and Restrictive 
Covenants as part of the Notice of Zoning Conditions and Restrictive Covenants recorded 
December 11, 1997, under reception No. 480370 (“Restrictive Covenants”) of the Gunnison 
County Clerk and Recorder;  

 
WHEREAS, the Town required these Restrictive Covenants encumber real property and 

improvements located at 225 Butte Avenue, Crested Butte, Colorado 81224 (“Property”), and the 
Town has approved a release of the covenant in Paragraph 2.B. of the Restrictive Covenants 
requiring a long term rental unit as defined by the Crested Butte Municipal Code to be 
maintained on of the Property (hereinafter referred to as the “Long-term Rental Covenant”); and 

 
WHEREAS, the Town Council hereby finds that it is necessary and suitable, and in the 

best interest of the Town and the health, safety and welfare of the residents and visitors of 
Crested Butte, that the Long-term Rental Covenant should be discontinued and released, as set 
forth hereinbelow. 
 
 NOW, THEREFORE, BE IT ORDAINED BY THE TOWN COUNCIL OF THE 
TOWN OF CRESTED BUTTE, COLORADO, THAT, 
 
 Section 1. Authorization to Release Town-owned Restrictive Covenant. The 
Town Council, pursuant to the Crested Butte Town Charter and the laws of the State of 
Colorado, hereby authorizes and instructs the Town to release the following described property 
from the Long-term Rental Covenant in Paragraph 2.B. of the Restrictive Covenants recorded 
December 11, 1997, under reception No. 480370 (“Restrictive Covenants”) of the Gunnison 
County Clerk and Recorder, to wit: 
 

Lot 29, Kapushion Subdivision,  
according to the plat thereof bearing Reception No. 459077,  

 Town of Crested Butte,  
 State of Colorado. 

 
commonly known as 225 Butte Avenue, Crested Butte, Colorado 81224 (the “Property”).   
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The Town Council further authorizes and directs the Town Manager and Town Clerk to 
appropriately execute Exhibit 1 hereto together with any additional documents necessary and 
appropriate to consummate the release of the Long-term Rental Covenant following approval of 
such additional documentation by the Town Attorney. 
 
 Section 2. Severability. If any section, sentence, clause, phrase, word or other 
provision of this ordinance is for any reason held to be unconstitutional or otherwise invalid, 
such holding shall not affect the validity of the remaining sections, sentences, clauses, phrases, 
words or other provisions of this ordinance, or the validity of this ordinance shall stand 
notwithstanding the invalidity of any section, sentence, clause, phrase, word or other provision. 
 
 Section 3. Savings Clause. Except as amended hereby, the Crested Butte Municipal 
Code, as amended, shall remain valid and in full force and effect.  Any provision of any 
ordinance previously adopted by the Town which conflicts with this ordinance is hereby repealed 
as of the enforcement date hereof. 
 
 INTRODUCED, READ AND SET FOR PUBLIC HEARING THIS __ DAY OF 
____________, 2018. 
 
 ADOPTED BY THE TOWN COUNCIL UPON SECOND READING IN PUBLIC 
HEARING THIS ___ DAY OF _____________, 2018. 
 
 
      TOWN OF CRESTED BUTTE, COLORADO 
 
 
       
      By: _____________________________ 
             James A. Schmidt, Mayor 
 
ATTEST: 
 
 
_________________________  [SEAL] 
Lynelle Stanford, Town Clerk 
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AMENDMENT TO NOTICE OF ZONING CONDITIONS AND RESTRICTIVE 
COVENANTS 

 

 This Amendment to Notice of Zoning Conditions and Restrictive Covenants (this 
“Amendment”) is entered into this ____ day of December, 2018 by and between Christopher D. 
Mize (“Owner”) and the TOWN OF CRESTED BUTTE, COLORADO, a Colorado Home Rule 
Municipal Corporation (the “Town”) and amends that certain Notice of Zoning Conditions and 
Restrictive Covenants recorded at reception number 480370 of the real property records of 
Gunnison County, Colorado (the “Restrictive Covenant”) as follows:  

A. Recitals 
 

1. Owner is the owner of Lot 29, KAPUSHION SUBDIVISION, according to the plat 
thereof bearing Reception No. 459077 according to the records of the Clerk and 
Recorder of Gunnison County, Colorado (the “Property”).  

2. Owner and the Town have settled certain civil litigation between them.  As part of that 
settlement, Owner has paid $275,000 to the Town, the receipt and sufficiency of which 
has been acknowledged, and the Town is releasing the Property from the conditions, 
limitations and other provisions of paragraph 2. B. of the Restrictive Covenant.   

3. The Town Council for the Town has adopted Ordinance No. 29, Series 2018 
authorizing the execution of this Amendment by the Town Manager and Town Clerk 
and this Amended is duly authorized by the Town.  

 
B. Agreement 

Now therefore, for good and valuable consideration, the receipt and sufficiency of which 
are hereby acknowledged, including the consideration set forth in the above recitals, which are 
incorporated herein by this reference, Owner and the Town agree as follows:  

1. Paragraph 2. B. of the Restrictive Covenant is hereby deleted.  The Property shall no 
longer be subject to a restrictive covenant requiring that a long-term rental unit as 
defined by the Crested Butte Municipal Code be maintained on the property.  
 

2. Nothing contained in this Amendment shall in any way alter, impair, release, terminate 
or otherwise remove the existing approval in the Restrictive Covenant for the Property.  
All existing improvements on the Property are approved and deemed in compliance 
with all zoning requirements.   

Except as expressly set forth above, the Restrictive Covenant shall remain in full force and 
effect.  

Executed effective as of the day and year first above-written.  
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TOWN OF CRESTED BUTTE:  
 
 
By: ______________________________ 
       Dara MacDonald, as Town Manager 
 

ATTEST: 
 

 
       ________________________ 
       Town Clerk 

 
 
 
 
By: __________________________ 
       Christopher D. Mize 
       
 
STATE OF COLORADO  ) 
     ) SS. 
COUNTY OF                                 ) 
 
Subscribed and sworn to before me on this ________day of _______________, 2018 by 
Christopher D. Mize. 
 
Witness my hand and official seal. 
 
My Commission expires __________________________. 
 
      _________________________________ 
                                                                   Notary Public 
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Press Release                For Immediate Release   
Crested Butte, Colorado – November 30, 2018                              For more information contact 
                                                                                                          Dara MacDonald 970-349-5338 
                                                                                                                    www.crestedbutte-co.gov 
 
 

SETTLEMENT IN ACCESSORY DWELLING UNIT CASE 
 

Crested Butte, CO—The Town of Crested Butte would like to alert the public that a settlement has 
been reached in the ongoing litigation regarding the requirement to maintain a long-term rental on 
two particular properties in Town. 
 
Following enforcement actions by the Town, a lawsuit was filed in December, 2016 by Sopris 715, 
LLC and Christopher Mize alleging a number of complaints against the Town and the ability to 
enforce restrictive covenants on their properties in Town.  The Town was enforcing the covenants 
requiring that a long-term rental unit be maintained on each of the properties. 
 
The case proceeded to District Court in Gunnison County where it was considered by Judge Patrick.  
The Town was awarded a series of very favorable decisions at the District Court.  In February, 2018 
the Plaintiffs appealed the District Court decisions to the Colorado Court of Appeals. 
 
In recent weeks the Plaintiffs approached the Town wishing to discuss settlement of the case.  
Following several discussions between the two parties a settlement has been reached.  The Town 
will release the language in the covenants requiring a long-term rental be maintained on each of the 
two properties.  In exchange, the Plaintiffs will each make a one-time payment of $275,000 to the 
Town’s Affordable Housing Fund for a total of $550,000. 
 
“Following the District Court ruling, the Town feels our ADU regulations and covenants are on a 
firm legal basis and will continue to provide affordable housing for people working in the area.  As 
with any good lawsuit settlement, neither side is entirely happy with the outcome of this case.  While 
the Town does not wish to encourage ‘buy-outs’ of restrictive covenants, in this instance it seems to 
make both financial and legal sense.  The Town will be able to utilize these funds to obtain 
additional deed restrictions and increase the overall inventory of affordable units,” stated Mayor Jim 
Schmidt. 
 
The settlement and associated documents will be considered by the Town Council during their 
regular meeting at 7:00 p.m. on December 3, 2018. 
 
For more information contact Dara MacDonald, Town Manager, at 970-349-5338. 

 

### 
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                   Staff Report 

        December 17, 2018                     
    

 

 

 

To:         Mayor Schmidt and Town Council   
 

Thru:       Michael Yerman, Community Development Director 
 
From: Bob Nevins, Town Planner 

 
Subject: Proposed Text Amendment to Chapter 16, Articles 1, 5 and 8 

  Section 16-8-130 Formula Businesses-Additional Requirements in the “T” Tourist 

and “C” Commercial Districts 
 
Date: December 17, 2018 
  
 

1.0 Purpose.   

To review proposed zoning code text amendments that define and regulate Formula Retail, Formula 

Restaurant and Formula Motel and Hotel business uses in the “T” Tourist and “C” Commercial 

Districts.  Pursuant to Section of the Municipal Code 16-23-60 Public hearing, Town Council shall 

hold a public hearing on the proposed text amendments upon receiving the BOZAR recommendation.  

 

2.0 Background. 

On October 1, 2018, Town Council passed Ordinance No. 25, Series of 2018 that declared a six (6) 

month moratorium on the issuance of new business occupation licenses for “formula restaurant and 

retail” businesses in all Business and Commercial Districts in Town.  Being a National Historic 

District, Crested Butte has adopted Town Design Guidelines to protect the integrity of the District 

and to sustain the character of the community which is so appealing to residents and guests alike.  By 

having nurtured an authentic, non-homogenized, turn-of-the century mining town atmosphere with 

charming, desirable and economically viable commercial areas comprised primarily of small, 

independently-owned and unique establishments, Town Council wanted to study “formula 

businesses” and the impacts they might have upon the Town’s well-established historic character, 

quality of life, economic health and vitality along with the needs and interests of the community.  

 

3.0 Public Process and Outreach. 
As part of the study, Council was desirous of engaging the community in a public process to assist in 

determining whether the Town Code should be amended to include additional regulations that would 

effectively address “formula businesses” and any related community impacts.  A Public Discussion  

was held on November 15, 2018 at Town Hall.  Public notices were published in the Crested Butte 

News on November 8 and 15; the notice was posted on the Town Facebook page and there was a 

Chamber E-blast notifying members of the meeting.  Fourteen (14) members of the public attended 

the discussion along with Mayor Schmidt and Council members Cowherd and Mitchell.  The 

consensus among those present was that Crested Butte is a “special place” with unique, small 

businesses and that there should be a ban on all “formula” or “chain” businesses in Town or at a 

minimum, “formula businesses” should be prohibited in the historic downtown business district along 

Elk Avenue.   
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Formula Business Discussion Outline is included as Attachment 1; and Public comments received 

via e-mail are Attachment 2.    

 

4.0 Formula Business Restrictions. 

“Formula businesses” shall be defined to include retail, restaurant and lodging businesses that are 

required by contractual or other arrangement to maintain and offer a standardized (“formula”) array 

of merchandise, menu items and/or services that includes two or more of the following systemized 

features: façade treatments, décor, color schemes, uniform apparel, signs, servicemarks/trademarks or 

other standardized features; and that causes it to be substantially identical to a number of other 

businesses worldwide regardless of ownership.   

 

5.0 Text Amendment Application. 

In accordance with Code Section 16-23-30 Application (a) Any application for an amendment of this 

Chapter shall contain the following information; the Code requirements are shown below in italics, 

followed by Town staff’s response: 

 

(1) “A legal description of any land to be rezoned, together with a diagram drawn to scale 

showing the boundaries of the area requested to be rezoned.” 
 

Response: This application is requesting text amendments to Code Section 16-5-30 “T” Tourist 

that would allow “formula restaurant” and “formula motel/hotel” businesses as a Conditional use; 

and Section 16-5-530 “C” Commercial zone district that would allow “formula retail” as a 

Conditional use.  A Town Zoning Map identifying the boundaries of the “T” Tourist and “C” 

Commercial Districts is Attachment 3.  There is no request for these areas to be rezoned. 

 

(2) “A statement of the present zoning and the requested new zoning.” 
 

Response: The proposed text amendment includes regulations that apply to “formula restaurant” 

and “formula motel/hotel businesses” in the current “T” Tourist District and “formula retail” in 

the “C” Commercial District.  This application is not requesting any new zoning or amending any 

other zone district requirements. 

 

(3) “A statement of justification for such action, including facts concerning any change of 

conditions, an error in the original zoning or the unusual or peculiar suitability of a lot to a 

certain use.” 
 

Response:  Currently, the Code does not define or address “formula businesses.” 

 

(4) “A description of the land and uses thereof within two hundred (200) feet of the boundary 

lines of the proposed area of change in all directions; and 
 

Response:  The text amendment is proposing to allow “formula businesses” that includes 

“formula restaurants” and “formula motels/hotels” as Conditional uses in the “T” Tourist District.  

The “T” District is located in two general areas of town.  The “T” Tourist area to the north is 

located east of Sixth Street between Teocalli Avenue on the north, Seventh Avenue to the east, 

and Maroon Avenue on the south; the district includes a parcel in south portion of Block 56 and 

the east 280 feet of Blocks 55 and 56.  This neighborhood includes The Hostel, Cristiana 

Guesthaus, Oh-Be-Joyful church, multi-family residential buildings and several vacant lots on the  
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south side of Gothic Avenue.  Adjoining zone districts include: “B2” Business/Highway Related 

and an “R4” Residential/PUD parcel on Gothic Avenue are to the west; “R4” Residential/PUD 

and “R1” Residential zones are to the north; “R4” Residential/PUD and “R2” Residential/Multi-

Family districts are to the east; and “R1C” Residential Core and “P” Park are to the south.  The 

surrounding area has a variety of land uses and building types: a gas station and convenience store 

with second-story condos, a restaurant, offices and there a number of undeveloped lots on both 

sides of Sixth Street with Gothic Park to the west. 

 

The “T” Tourist district to the south is west of Sixth Street between Red Lady Avenue on the 

south, Fifth Street to the west and the alley north of Whiterock Avenue; it includes the southwest 

portion of Block 36, western portion of Block 37 and westerly part of Block 48.  While zoned 

“Tourist,” the area includes a wide variety of locally-serving uses: grocery store, movie theater, 

liquor store, post office annex, offices, Anthracite Place-affordable rental apartments and multi-

family buildings.  Other adjoining zone districts include: “B2/PUD” Business/Highway Related to 

the east that includes a bank, gas station, hardware store, Old Town Inn and vacant lots; “M” 

Mobile Home District, single-family residential, lies south of Red Lady Avenue; “C/PUD” 

Commercial and “R2C” Core Residential are west of Fifth Street and include limited commercial 

and light industrial uses; and “R1C” Core Residential, north of the alley in Block 36, contains 

single-family residential and accessory buildings. 

 

The proposed text amendment includes regulating “formula retail” businesses in the “C” 

Commercial District as Conditional uses.  The “C” District is located in the southwest sector of 

Town.  The Commercial zone is bounded by Fifth Street on the east, Red Lady Avenue to the 

south, Third Street on the west and by the alley north of Belleview Avenue.  The area is largely 

light industrial, service commercial and retail sales; businesses include: Irwin Brewing, Romp 

Skis, pool and spa services, paint store, automotive repair, offices, second-story residential units, 

marijuana retail outlets and an assortment of other businesses.  Land uses adjacent to the “C” 

Commercial zone are: residential mobile homes and open space to the south, Big Mine Park and 

covered ice rink to the west, single-family homes, duplexes and accessory buildings are to the 

north and Clark’s Market and Majestic Plaza lies to the east.     

 

(5) “A statement as to the effect that the new zoning or changes would have on adjacent areas or 

uses.” 
 

Response:  The proposed “formula business” requirements are limited to “formula restaurant and 

motel/hotel” business uses in the “T” District and “formula retail” in the “C” Commercial 

District.  The zoning amendments, if approved, would effectively prohibit all “formula retail, 

restaurant and motel/hotel businesses” on Elk Avenue and Sixth Streets; certain businesses such 

as gas stations, banks, hardware stores and real estate offices would be exempt and any existing 

licensed “formula businesses” would continue operating as legal non-conforming uses.  These 

amendments would allow “formula businesses” within two (2) zone districts as Conditional uses 

if certain criteria are met.  By establishing Conditional use requirements, it ensures that “formula 

businesses” are compatible with the surrounding neighborhood, complimentary to the unique 

character of the historic, small town ambience and that permitted business uses are maintained in 

those districts and a thriving and diverse local economy is ensured.   
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(b) “Any application to create or amend the zoning of a parcel of land containing more than fifty 

thousand (50,000) square feet of land shall be subject to the requirements set forth in Chapter 17 of 

this Code and reviewed for approval as a subdivision under said regulations. 
 

Response: Not applicable.  This application includes a text amendment that applies town-wide and 

specifically to the “T” Tourist and “C” Commercial Districts; the amendment is not specific to a 

particular parcel of land greater than 50,000 square feet.   

 

6.0 Proposed Text Amendment. 
Proposed Text Amendment to Chapter 16 Zoning of the Municipal Code includes the following: 

 

Text Amendment 1: Article 1, Section 16-1-20. Definitions. (The following to be added) 

Business, Formula means formula retail business, formula restaurant and formula motel and hotel.  

Business, Formula Motel and Hotel means a motel and hotel that is required by contractual or other 

arrangement to maintain and offer a standardized (“formula”) array of services that includes two or 

more of the following systemized features: room plans, lobbies, on-site amenities, façade treatments, 

décor, color schemes, uniform apparel, signs, servicemarks/ trademarks or other standardized 

features; and that causes it to be substantially identical to seven (7) or more other businesses 

worldwide regardless of ownership.   

Business, Formula Restaurant means a restaurant that is required by contractual or other 

arrangement to prepare and offer a standardized (“formula”) array of food and beverages for sale to 

the public for consumption on or off premises that includes two or more of the following systemized 

features: substantially common food and/or drink menus, ingredients, food preparation, façade 

treatments, décor, color schemes, uniform apparel, signs, servicemarks/ trademarks or other 

standardized features; and that causes it to be substantially identical to seven (7) or more other 

businesses worldwide, regardless of ownership.  Regulated formula restaurants shall not be             

co-located within an exempt formula business. 

Business, Formula Retail means a business that is required by contractual or other arrangement to 

maintain a standardized (“formula”) array of merchandise and/or an array of services that includes 

two or more of the following systematized features: façade treatments, décor, color schemes, uniform 

apparel, signs, servicemarks/trademarks or other standardized features; and that causes it to be 

substantially identical to seven (7) or more other businesses worldwide, regardless of ownership. 

Text Amendment 2: Article 5, Section 16-5-30 Conditional uses (T-Tourist District). 

(23) Formula motel and hotel businesses. (To be added) 

(24) Formula restaurant businesses. (To be added) 

 

Text Amendment 3: Article 5, Section 16-5-530 Conditional uses (C-Commercial District). 

(20) Formula retail businesses. (To be added) 
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Text Amendment 4: Article 8, Section 16-8-130 Formula Businesses-Additional Requirements. 

(The following to be added) 

      (a) Intent. The purpose of these formula business requirements is to maintain and protect Crested 

Butte’s authentic historic character and small town ambience; ensure the vitality and diversity of 

the Town’s commercial districts; and enhance the quality of life of residents and visitors. 

(b) Related definitions. 

(1) Color scheme means the selection of colors used throughout the business, such as on the 

walls, furnishings, permanent fixtures or on the building façade. 

(2) Décor means the interior design and furnishings that may include style of furnishings, 

shelving, display shelving/racks, wall coverings or other permanent fixtures. 

(3) Façade means the principal exterior face or front of a building including awnings, 

overhangs, porte-cocheres that is oriented towards a street, alley or open space. 

(4) Servicemark means a word, phrase, symbol or design or a combination of words, phrases, 

symbols or designs that identifies and distinguishes the source of a service from one party 

from those of others. 

(5) Signage means a sign pursuant to Chapter 16 Zoning. 

(6) Standardized array of merchandize means fifty percent (50%) or more of the in-stock 

merchandise is from a single manufacturer or distributor bearing uniform markings. 

(7) Standardized array of services means a substantially similar set of services or food and 

beverage menus that are priced, prepared and performed in a consistent manner. 

(8) Trademark means a word, phrase, symbol or design, or a combination of words, phrases, 

symbols or designs legally registered or established by use that distinguishes the source of the 

product from one party from those of others. 

 (9) Uniform apparel means standardized items of clothing including but not limited to 

standardized aprons, pants, shirts, vests, smocks or dresses, hat and pins (other than name 

tags) with standardized colors and fabrics. 

(c) Exemptions.  The following formula businesses are exempt from these formula business 

requirements: 

(1) lumberyards, hardware, automotive, gas stations, grocers, banks/ATMs, financial services, 

health care, insurance, real estate, medical marijuana centers and retail marijuana stores.  

(2) Formula businesses for which a business license was issued prior to the effective date of 

the ordinance codifying these requirements on _______ __, 2018. 

(3) Construction to a pre-existing, approved or exempt formula business that is required to 

comply with fire and/or life safety standards. 

(4) Disability access improvements to a pre-existing, approved or exempt formula business. 
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(d) Formula Business Location Requirements. 

      (1) Formula restaurants and formula motels and hotels may be permitted as Conditional uses 

in the T-Tourist District. 

 (2) Formula retail businesses may be permitted as Conditional use in the C-Commercial 

District. 

(3) Legally existing formula businesses may remain in their current location as a non-

conforming use.  The same or substantially similar type of use may be transferrable upon sale 

or transfer of commercial space and/or ownership of the business and/or building. 

(4) Legally existing formula businesses may be renovated and/or expanded up to fifteen 

percent (15%) of the existing gross floor area or a maximum of 1,500 square feet, whichever 

is less. 

(5) Formula business shall comply with all applicable standards of the underlying zone district 

and the applicable regulations of the Municipal Code and the Crested Butte Town Design 

Guidelines. 

 (e) Formula business additional criteria.  
 

No Conditional use permit for a formula business shall be given unless the following criteria 

are first met:  

(1) The formula business shall complement existing businesses and promote quality, diversity 

and variety to assure a balanced mix of commercial uses and range of local, regional and 

national goods and services that will enable residents and visitors to shop, dine or stay 

overnight in Town. 

(2) The formula business shall provide plans, drawings, renderings, visual simulations or other 

examples that illustrate how it will be consistent with the historic and authentic character of 

Crested Butte including but not limited to exterior design treatments to appropriately 

minimize the appearance of “formula” architecture, signage and other treatments to enhance 

Crested Butte’s authentic historic visual appearance and unique, small town shopping, dining 

and lodging experiences. 

(3) The location and amenities of the formula business shall be compatible with the Town’s 

pedestrian, bicycle and transit-oriented environment. 

(4) The formula business shall not have any drive-through facilities. 

The Town Zoning Map identifying the “T” Tourist and “C” Commercial Districts is Attachment 3. 

 

7.0 BOZAR Recommendation.   

Pursuant to Section 16-23-40, the Board of Zoning and Architectural Review (BOZAR) at a regular, 

publicly noticed meeting on November 27, 2018, voted 7 in favor and 0 opposed to forward its 

recommendation of approval for the text amendment as presented by Town staff to Town Council for 

consideration.  There were no members of the public present during this agenda item.   
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8.0 Staff Summary.                          

The proposed “Formula business” text amendment seeks to amend Chapter 16: 1) Article 1, Section 

16-1-20. Definitions; 2) Article 5, Section 16-5-30 Conditional uses (T-Tourist District); 3) Article 5, 

Section 16-5-530 Conditional uses (C-Commercial District); and 4) Article 8, Section 16-8-130 

Formula Businesses-Additional Requirements.  The proposed regulations are rationally related to a 

legitimate public purpose with the objective of maintaining vibrant, diverse and distinctive 

commercial areas within the Crested Butte National Historic District that supports tourism and 

contributes towards a better quality of life for residents by subjecting greater scrutiny to those 

businesses that are contractually bound to use certain standardized or “formula” processes in 

stocking, displaying and/or marketing their goods and services. 

As described in Section 5.0 above, the proposed text amendment complies with the applicable 

Municipal Code Section 16-23-30 Application and the have been incorporated into the attached 

Ordinance No. 30, Series of 2018. 

 

9.0 Recommended Action. 

A Council member make a motion to approve first reading of Ordinance No. 30, Series of 2018, and 

set the public hearing for January 7, 2019, followed by a second.  

 

 

Attachments: 

1. Formula Businesses-Discussion Outline 

2. Public comments 

3. Town Zoning Map 

4. Ordinance No. 30, Series of 2018 
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ORDINANCE NO. 30, 

 

SERIES 2018 

 

AN ORDINANCE OF THE CRESTED BUTTE TOWN 

COUNCIL AMENDING CHAPTER 16, ARTICLES 1, 5 

AND 8 OF THE CRESTED BUTTE MUNICIPAL CODE 

TO INCLUDE DEFINITIONS AND REQUIREMENTS 

FOR FORMULA BUSINESSES IN THE “T” TOURIST 

AND “C” COMMERCIAL ZONE DISTRICTS.  

  

WHEREAS, the Town of Crested Butte, Colorado (“Town”) is a home rule municipality 

duly and regularly organized and existing as a body corporate and public under the Colorado 

Constitution and laws of the State of Colorado; and 

 

WHEREAS, the Town has authority to enact and enforce land use regulations pursuant 

to Article XX of the Colorado Constitution, as implemented through the Town of Crested Butte 

Charter and Code; and Title 31, Article 23, and Title 20, Article 29, C.R.S.; and 

 

WHEREAS, the Town is an uncommon, tightly-knit community with qualities that need 

to be respected and nurtured so that it can continue to thrive and prosper without the threat of 

unregulated commercial uniformity and predictability; and 

 

WHEREAS, in 1972, the Crested Butte Town Council (“Town Council”) enacted an 

ordinance designating the entire town as a historic district; and  

 

WHEREAS, the Town adopted  Design Guidelines to preserve the integrity of individual 

historic structures found throughout the Town; to protect the sense of time and place conveyed 

by the collection of historic buildings in the historic district; to enhance livability; to protect 

property values and investments; to retain a small town image and atmosphere; to minimize 

negative impacts on adjacent properties from drainage and snow shedding; to encourage 

pedestrian activity; to convey a sense of human scale; to protect significant views; and to protect 

the existing sense of community; and 

 

WHEREAS, the National Register of Historic Places has listed a portion of the Town as 

the “Town of Crested Butte” historic district comprising approximately 189 residential buildings, 

217 outbuildings, 44 commercial buildings, and 15 public/social buildings, that together reflect 

the economic, social, and political dynamics of the Town from the late nineteenth through the 

mid-twentieth centuries; and 

 

WHEREAS, in 2005, the Colorado Historical Society (now History Colorado) awarded   

the Town the Stephen H. Hart Award in recognition of Town’s firm commitment to historic 

preservation; and in 2008, the National Trust for Historic Preservation selected the Town as one 

of its Dozen Distinctive Destinations, specifically noting that “Crested Butte is an authentic 

community rich in character that has re-invented itself through the preservation-based 

revitalization and well-managed growth.  The Town is a model for other communities across the 

nation; and 
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WHEREAS, Town Council approved Ordinance No. 25, Series of 2018, declaring a 

moratorium on the issuance of new business occupation licenses under Chapter 6, Article 2 of 

the Crested Butte Municipal Code for formula restaurant and retail businesses in all Business and 

Commercial Districts to provide the Town with time and opportunity to study the impacts of new 

formula businesses upon the Town’s established historic character, quality of life, economic 

health and vitality, and the interests and needs of the community; and to engage in a public 

process to determine whether any additional regulations should be included in the Town Code; 

and 

 

WHEREAS, the Town’s distinctive character and aesthetics, historical relevance and 

economic vitality are threatened by the “homogenizing effect” of formula businesses that are 

reliant upon brand recognition, consistent visual appearances and standardized features; and  

 

WHEREAS, the Town wishes to allow, as conditional uses, formula restaurants and 

formula motels/hotels in the “T” Tourist zone and formula retail businesses in the “C” 

Commercial district to provide a broader range of local, regional and national goods and services 

to residents and visitors while maintaining unique retail, dining and lodging experiences by 

preserving the integrity and ambience of the historic downtown business district along Elk 

Avenue and Sixth Street in the B1-B4 Business zones; and 

     

WHEREAS, on November 15, 2018, the Town held a Community Discussion 

concerning formula businesses and whether such uses should be regulated in Town that was 

publicly noticed and additional public outreach, education and citizen engagement that included 

E-blasts by the Chamber of Crested Butte/Mt. Crested Butte; Town posting on its Facebook 

page; a front page article in the Crested Butte News on November 23, 2018, reporting on the 

formula business Community Discussion; and 

 

WHEREAS, the Crested Butte Board of Zoning and Architectural Review (BOZAR) at a 

regular, publicly-noticed meeting on November 27, 2018 discussed and voted 7-0 in favor of 

forwarding to Town Council its recommendation of approval concerning the proposed text 

amendment to the Crested Butte Municipal Code (the “Code”) that defines and regulates formula 

businesses within the “T” Tourist and “C” Commercial Zone Districts; and 

 

 WHEREAS, Town Council held a properly noticed public hearing to review the 

BOZAR’s recommendation, take public comment, discuss and make findings that the Municipal 

Code be amended to define and regulate formula businesses within the “T” Tourist and “C” 

Commercial Zone Districts to preserve the Town’s historic and authentic, small mountain town 

character; to maintain the Town’s unique neighborhood shopping, dining and lodging 

experiences and ambience; to enhances the vitality and sustainability of the local economy; and 

to serve the health, safety and welfare of the Town, its residents, property/business owners, 

workers and visitors. 

 

NOW, THEREFORE, BE IT ORDAINED BY THE TOWN COUNCIL OF THE 

TOWN OF CRESTED BUTTE, COLORADO, THAT, 
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Section 1.  Amendments to Chapter 16, Article 1, Section 16-1-20 Definitions. 

Sec. 16-1-20 of the Code is hereby amended to add the following definitions:  

 

Business, Formula means formula retail business, formula restaurant and formula motel 

and hotel.  

 

Business, Formula Motel and Hotel means a motel and hotel that is required by 

contractual or other arrangement to maintain and offer a standardized (“formula”) array of 

services that includes two or more of the following systemized features: room plans, lobbies, on-

site amenities, façade treatments, décor, color schemes, uniform apparel, signs, 

servicemarks/trademarks or other standardized features; and that causes it to be substantially 

identical to seven (7)* or more other businesses worldwide regardless of ownership.   

 

 Business, Formula Restaurant means a restaurant that is required by contractual or other 

arrangement to prepare and offer a standardized (“formula”) array of food and beverages for sale 

to the public for consumption on or off premises that includes two or more of the following 

systemized features: substantially common food and/or drink menus, ingredients, food 

preparation, façade treatments, décor, color schemes, uniform apparel, signs, servicemarks/ 

trademarks or other standardized features; and that causes it to be substantially identical to seven 

(7)* or more other businesses worldwide, regardless of ownership.  Regulated formula 

restaurants shall not be co-located within an exempt formula business. 

 

Business, Formula Retail means a business that is required by contractual or other 

arrangement to maintain a standardized (“formula”) array of merchandise and/or an array of 

services that includes two or more of the following systematized features: façade treatments, 

décor, color schemes, uniform apparel, signs, servicemarks/trademarks or other standardized 

features; and that causes it to be substantially identical to seven (7)* or more other businesses 

worldwide, regardless of ownership.   

 

Section 2.  Amendments to Chapter 16, Article 5. 

 

a. Sec. 16-5-30 is hereby amended to add the following conditional uses: 

 

(24) Formula motel and hotel businesses. 

(25) Formula restaurant businesses. 

 

b. Sec. 16-5-530 is hereby amended to add the following conditional uses to the “C” 

District 

 

(20) Formula retail businesses. 

 

Section 3.  Amendments to Chapter 16, Article 8 adding Sec. 16-8-130 Formula 

businesses-Additional requirements. Chapter 16, Article 8 is hereby amended to add a new 

Sec. 16-8-130 to read as follows: 
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(a) Intent. The purpose of these formula business requirements is to maintain and protect 

Crested Butte’s authentic historic character and small town ambience; ensure the 

vitality and diversity of the Town’s commercial districts; and enhance the quality of 

life of residents and visitors. 

 

  (b)  Applicability. These regulations shall apply to Formula Businesses. 

 

 (c) Related definitions. For purposes of this section, the following definitions apply: 

 

(1) Color scheme means the selection of colors used throughout the business, such as 

on the walls, furnishings, permanent fixtures or on the building façade. 

 

(2) Décor means the interior design and furnishings that may include style of 

furnishings, shelving, display shelving/racks, wall coverings or other permanent 

fixtures. 

 

(3) Façade means the principal exterior face or front of a building including awnings, 

overhangs, porte-cocheres that is oriented towards a street, alley or open space. 

 

(4) Servicemark means a word, phrase, symbol or design or a combination of words, 

phrases, symbols or designs that identifies and distinguishes the source of a service 

from one party from those of others. 

 

 (5) Signage means a sign as defined under Sec. 16-1-20.  

 

(6) Standardized array of merchandize means fifty percent (50%) or more of the in-

stock merchandise is from a single manufacturer or distributor bearing uniform 

markings. 

 

(7) Standardized array of services means a substantially similar set of services or 

food and beverage menus that are priced, prepared and performed in a consistent 

manner. 

 

(8) Trademark means a word, phrase, symbol or design, or a combination of words, 

phrases, symbols or designs legally registered or established by use that distinguishes 

the source of the product from one party from those of others. 

  

(9) Uniform apparel means standardized items of clothing including but not limited to 

standardized aprons, pants, shirts, vests, smocks or dresses, hat and pins (other than 

name tags) with standardized colors and fabrics. 

 

 (d) Exemptions.  The following formula businesses are exempt from these formula 

business requirements: 

 

(1) Lumberyards, hardware, automotive, gas stations, grocers, banks/ATMs, financial 

services, health care, insurance, real estate, medical marijuana centers and retail 

marijuana stores.  
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(2) Formula businesses for which a business license was issued prior to the effective 

date of these regulations. 

 

(3) Construction work on a pre-existing, approved or exempt formula business that is 

required to comply with fire and/or life safety standards. 

 

(4) Disability access improvements to a pre-existing, approved or exempt formula 

business. 

 

 (e) Formula Business Location Requirements. 

 

(1) Formula motels and hotels, and formula restaurants may be permitted as 

Conditional uses in the T-Tourist District. 

 

 (2) Formula retail businesses may be permitted as Conditional uses in the C-

Commercial District. 
 

(3) Formula businesses that are legally in existence as of _____[the effective date of 

these Regulations] may remain in their current location as a non-conforming use.  The 

same or substantially similar type of use may be transferrable upon sale or transfer of 

the commercial space or ownership of the business and/or building. 

 

(4) Formula businesses that are legally in existence as of _____[the effective date of 

these Regulations] may be renovated and/or expanded up to fifteen percent (15%) of 

the existing gross floor area or a maximum of 1,500 square feet, whichever is less. 

 

(5) Formula business shall comply with all applicable standards of the underlying 

zone district and the applicable regulations of the Municipal Code including but not 

limited to Sec. 16-8-30 Criteria for decision and the Crested Butte Town Design 

Guidelines. 

  

(f) Formula business additional criteria. No Conditional use permit for a formula business 

shall be approved unless the following criteria are met: 

 

(1) The formula business complements existing businesses and promotes quality, 

diversity and variety to assure a balanced mix of commercial uses and range of local, 

regional and national goods and services for residents and visitors. 

 

(2) The formula business has submitted plans, drawings, renderings, visual 

simulations or other examples that illustrate how it will be consistent with the historic 

and authentic character of Crested Butte including but not limited to exterior design 

treatments to appropriately minimize the appearance of “formula” architecture, 

signage and other treatments to enhance Crested Butte’s authentic historic visual 

appearance and unique, small town shopping, dining and lodging experiences. 
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(3) The location and amenities of the formula business are compatible with the 

Town’s pedestrian, bicycle and transit-oriented environment. 

 

(4) The formula business does not include any drive-through facilities. 

  

Section 4. Severability. If any section, sentence, clause, phrase, word or other 

provision of this ordinance is for any reason held to be unconstitutional or otherwise invalid, such 

holding shall not affect the validity of the remaining sections, sentences, clauses, phrases, words or 

other provisions of this ordinance, or the validity of this ordinance as an entirety, it being the 

legislative intent that this ordinance shall stand notwithstanding the invalidity of any section, 

sentence, clause, phrase, word or other provision. 

 

 Section 5. Savings Clause. Except as amended hereby, the Crested Butte Municipal 

Code shall remain valid and in full force and effect.  Any provision of the Code that is in conflict 

with this ordinance is hereby repealed as of the effective date hereof.  

 

 

 INTRODUCED, READ AND SET FOR PUBLIC HEARING THIS ____ DAY OF 

___________________, 2018. 

 

  

 ADOPTED BY THE TOWN COUNCIL UPON SECOND READING IN PUBLIC 

HEARING THIS ____ DAY OF ________________, 2019. 

       

        

 

 

       TOWN OF CRESTED BUTTE  

        

 

       ___________________________________ 

               James A. Schmidt, Mayor 

 

 

 

ATTEST: 

 

 

___________________________________  [SEAL] 

Lynelle Stanford, Town Clerk 
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From: gareth & linda roberts
To: Bob Nevins; Lynelle Stanford
Subject: Re: Formulas based business discussion
Date: Sunday, November 18, 2018 2:34:39 PM
Attachments: image001.png

image001.png

Thank you Bob.
I think that this is a fine proposal. The fewer chain stores that we have for restaurants and
lodging the better. I would suggest that the Town also consider regulations for our 3 mile
perimeter as well.
Lynnelle, would you please forward my email to the Town Council.
Thank you so much!
Happy Thanksgiving!
Linda Roberts
12 Ruth's Road, CB

On Thu, Nov 15, 2018 at 12:41 PM Bob Nevins <bnevins@crestedbutte-co.gov> wrote:

Linda and Gareth,

 

Thank you for your interest and comments concerning the potential regulation of “Formula
Businesses” within the Town of Crested Butte.

 

Attached is the following information:

Ordinance No. 25- Moratorium on the issuance of business licenses for “Formula
Businesses” in all Commercial and Business zone districts (OCT. 1 –MAR 31, 2019)
Formula Business Discussion Points for 11-15-18
Potential Zone Districts for Formula Businesses as Conditional uses.

BOZAR (Board of Zoning & Architectural Review) will be reviewing this Code Amendment at their
regular meeting on Tuesday, November 27 that begins at 6:00 pm in Town Hall.  A staff report and
draft regulations will be submitted to BOZAR for their review and recommendation to Town
Council.

 

Tonight’s public discussion on Formula Businesses is 6-7pm at Town Hall if you are able to attend.

 

Again, thank you for taking the time to write.  Please contact me should you have any questions or
would like additional information.
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Regards,

Bob

 

Bob Nevins, Town Planner

Town of Crested Butte

507 Maroon Avenue/P.O. Box 39

Crested Butte, CO 81224

Telephone: (970) 349-5338, Ext. 112

Email: bnevins@crestedbutte-co.gov

 

 

 

 

 

From: gareth & linda roberts [mailto:glbutte12@gmail.com] 
Sent: Wednesday, November 14, 2018 10:41 AM
To: Bob Nevins <bnevins@crestedbutte-co.gov>
Subject: Formulas based business discussion

 

Hi Bob,

I am interested in this topic but not sure if I will make the meeting. Is there drafted
regulations that are being considered? Is there information that you could email to me?
(without taking up too much of your time)

Thanks,
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Linda Roberts
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From: Graves Diana
To: Chris Haver
Subject: Thank You
Date: Friday, November 16, 2018 3:08:45 PM

Re the upcoming discussion on Chain Stores in CB, or NOT.    If you are counting, I would like to see restrictions
on more chain stores in CB.

Thank you for serving our community.  It is heartening to know that I can trust your judgement on decisions
regarding our Town.

Diana Graves
718 9th St.
CB
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Staff Report 
December 17, 2018 

 
To:   Mayor and Town Council 

 
Thru:   Dara MacDonald, Town Manager 

 
From: Rob Zillioux, Finance Director 
 
Subject:   Resolution No. 30 Series 2018 – 2018 Budget Amendment  

 
 
Summary:  The Town Council, pursuant to Resolution No 64, Series 2017, adopted the 2018 
budget and projected expenditures.  During the year, Town Council determined to self-finance 
construction of the Paradise Park duplex build project.  Self-financing will save the Town 
approximately $50,000 in construction finance interest expense.  As a result of this increased 
construction cost, the Affordable Housing Fund budget must be amended for 2018. 
 
Recommendation:  Staff recommends approving Resolution No. 30 Series 2018 to amend the 
2018 Affordable Housing Fund expense budget from $542,299 to $677,119. 
 
Proposed Motion:  I move to approve Resolution No. 30, Series 2018 to amend 
Resolution No 64, Series 2017 by changing the Affordable Housing Fund budgeted expense 
amount from $542,299 to $677,119. 
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RESOLUTION  NO.  30 
SERIES 2018 

 
A RESOLUTION OF THE CRESTED BUTTE TOWN 
COUNCIL ADOPTING CHANGES AND ADDITIONS 
TO THE 2018 BUDGET AND APPROPRIATIONS 
RELATIVE TO THE AFFORDABLE HOUSING 
FUND 

 
WHEREAS, the Town Council, pursuant to Resolution No 64, Series 2017, adopted the 

budget and projected expenditures for the Town for 2018, and  
 
WHEREAS, the expenditures for the Affordable Housing Fund for the fiscal year 2018, 

January 1 through December 31, are more than budgeted and app4opriated, and 
 
WHEREAS, the increase and contingencies could not have been reasonably foreseen at 

the time of adoption of Resolution No 64, Series 2017, and 
 
WHEREAS, the revenues to pay the increased expenditures are available in the same 

funds from unappropriated fund and surpluses,  
 
 NOW, THEREFORE, BE IT RESOLVED BY THE TOWN COUNCIL OF THE TOWN OF 
CRESTED BUTTE, COLORADO THAT: 
 
The appropriation for expenditures from the following fund is increased as set forth below: 
 
1. Affordable Housing Fund from $542,299 to $677,119. 

 
INTRODUCED, READ AND ADOPTED UPON THIS FIRST READING THIS SEVENTEENTH DAY 
OF DECEMBER, 2018. 

 
TOWN OF CRESTED BUTTE, COLORADO 

 
 
      By: ___________________________ 
             James A Schmidt, Mayor 
 
ATTEST:     (SEAL) 
 
 
 ___________________________ 
 Lynelle Stanford, Town Clerk  
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Staff Report 
               

      
        

 
 

To:   Mayor Schmidt and Town Council 
 

From: Michael Yerman, Community Development Director 
 
Thru:  Dara MacDonald, Town Manager 
 
Subject:    Resolution 31, Series 2018 Kapushion Development Improvement  

Agreement And McCormick Ditch Relocation Agreement 
 

Date:  December 17, 2018 
  
 

 

Background: 
The Kapushions and Town entered into an Improvement Agreement, Reception No. 397358 
(Agreement) in 1986 outlining their development obligations for Blocks 1, 2, 3, 10, 11, and 12. This 
agreement was established prior to the adoption of the Town’s subdivision code provisions and other 
construction standards. Throughout the history of the agreement, the Kapushions have developed 
property along Gothic Avenue, Butte Avenue, and Fourth Street under this agreement.  
 
Since the execution of the agreement in 1986, the Town construction specifications have been 
updated to include paving, gutters, and other improvements such as drainage that do not coincide with 
the 1986 agreement. The 1986 agreement does not cover the relocation of the McCormick Ditch or 
the extension of the sewer main in Teocalli Avenue. However, there is a reference in the agreement 
that the Town and Kapushions would enter into negotiations regarding the installation of this sewer 
main.  
 
The Kapushions approached the Town to update the Agreement as it relates the extension of the 
sewer main in Teocalli Avenue and the relocation of the McCormick Ditch through Blocks 1, 2, 11, 
and 12.  The Kapushions agreed to provide the Town with engineered plans for the Town’s review of 
the infrastructure and to meet the current Town standards for the construction of Teocalli Avenue, 
the sewer main extension, meet current drainage standards, and pipe the McCormick Ditch. The 
Kapushions have proposed two phases for the construction. The Phase 1 includes the relocation of 
the McCormick Ditch, the extension of the sewer main in eastern portion of Teocalli Avenue, the 
installation of Fifth Street, and the installation of Teocalli Avenue between 5th and 6th Streets. Phase 
two will complete Teocalli Avenue between 4th and 5th Streets and the remaining sewer main 
extension.  
 
Town Staff has conducted a review of the engineered plans for the proposed infrastructure and has 
substantially determined these plans meet the Town’s construction standards.  
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During the review of the engineered plans supplied by the Kapushions, a new Development 
Improvement Agreement (DIA) was drafted by the Town’s legal counsel. This new DIA conforms to 
the current standards including a proper surety for the construction work as well as a two year 
warranty period.  In June of 2017 the Council approved the DIA via Resolution 39, Series 2017. Since 
the McCormick Ditch Agreement, which has changed substantially since 2017, was an attachment to 
the DIA in 2017, the Council is being requested to approve updated versions of these Agreements.    
 
Specifically, the Ditch Relocation Agreement between the Kapushions, Town and Sheep Mountain 
requires the two ownership partners in McCormick Ditch (Town & Sheep Mountain) to sign off on 
the engineering and the relocation. The McCormick Ditch will be relocated to the Teocalli Avenue 
right of way and an easement to ensure proper maintenance clearances will be recorded against the 
private property located next to the ditch as described above.  Most of the changes to the Ditch 
Relocation Agreement from 2017 to now had to do with negotiations between Kapushions and Sheep 
Mountain that did not directly involve the Town. Other changes included: Kapushions installing a 
“by-pass” pipeline to allow work during the summer when the Ditch is on; clarifying easement 
dimensions and location; clarifying what items can and cannot be placed in the easement; and making 
Kapushions responsible for all maintenance and repair for the first two years, and thereafter Town 
takes over responsibility.  
 
In addition, the Town and Sheep Mountain Partners have come to terms regarding the future 
maintenance of the McCormick Ditch. A separate agreement has been prepared memorializing the 
obligations of each party to the ditch into the future. In essence, the Town is agreeing to assume all 
responsibility for the maintenance of the Ditch, and delivery of water, up to the Sheep Mountain 
property line. This agreement is also on the Council agenda as Resolution 32, Series 2018, for the 
Council’s consideration. 
 
In partial exchange for both of these Ditch agreements, Kapushions (Wayne Meredith) and Sheep 
Mountain will remove their opposition to the Town’s water court change cases, without further 
conditions.   
 

Recommendation:  
Town staff a Council member followed by a second approve Resolution 31, Series 2018 restating and 
renewing the approval of the Kapushion development improvements agreement and associated 
McCormick Ditch relocation agreement       
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RESOLUTION NO. 31 

 

SERIES 2018 

 

A RESOLUTION OF THE CRESTED BUTTE TOWN COUNCIL RESTATING AND 

RENEWING APPROVAL OF THE DEVELOPMENT IMPROVEMENTS 

AGREEMENT AND ASSOCIATED DITCH RELOCATION AGREEMENT AND 

GRANT OF EASEMENT AFFECTING LOTS 17-27, BLOCK 1; LOTS 6-16, BLOCK 12; 

LOTS 1-13 AND 30-32 BLOCK 11; AND LOTS 17-32, BLOCK 2; TOWN OF CRESTED 

BUTTE, COLORADO. 

 

WHEREAS, the Town of Crested Butte, Colorado (the “Town”) is a home rule 

municipality duly organized and now validly existing as a body corporate and politic under and 

by virtue of the Constitution and laws of the State of Colorado; 

 

WHEREAS, Section 4.7 of the Crested Butte Town Charter provides that the Town 

Council may act, other than legislatively, by Resolution; 

 

WHEREAS, J. Antonette, LLC, a Colorado limited liability company; Ruth M. 

Kapushion Family Partnership, LLLP, a Colorado limited liability limited partnership; and 

Terreno, LLC, a Colorado limited liability company (collectively “Owners”), the fee title 

owners of the real property described as Lots 17-27, Block 1; Lots 6-16, Block 12; Lots 1-13 and 

30-32, Block 11; and Lots 17-32, Block 2; Town of Crested Butte, Colorado (the “Development 

Property”), desire to develop the Development Property by improving multiple historic platted 

and zoned lots, tracts, or parcels;  

 

WHEREAS, the Town Staff and Town Attorney have recommended to the Town Council 

that the Town Council grant Owners an exemption to the Subdivision Regulations contained in 

Chapter 17 of the Crested Municipal Code (the “Code”), pursuant to Section 17-3-40, subject to 

the terms, conditions, and requirements contained in the Development Improvements 

Agreement by and between the Town and Owners, and the Ditch Relocation Agreement and 

Grant of Easement attached as Exhibit F to the Development Improvements Agreement;  

 

WHEREAS, the Town Council originally approved the version of the Development 

Improvements Agreement dated May 1, 2017, and the version of a Ditch Relocation Agreement 

dated May 19, 2017, by adopting Resolution No. 39, Series 2017 on June 19, 2017; 

 

WHEREAS, neither Agreement was executed following the adoption of Resolution No. 

39, Series 2017 because the necessary signatory parties could not reach a meeting of the minds; 

and 

 

WHEREAS, based upon the Town Staff’s and Town Attorney’s recommendation, the 

Town Council finds that it is in the best interest of the Town and the general welfare of the 

public that the Town Council reinstate and renew its approval of the Development Improvements 

Agreement and Ditch Relocation Agreement in their current forms. 
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NOW, THEREFORE, BE IT RESOLVED BY THE TOWN COUNCIL OF CRESTED 

BUTTE, COLORADO, THAT: 

 

1. The Town Council incorporates the foregoing recitals as its conclusions, facts, 

determinations and findings. 

 

2. Approval of the Development Improvements Agreement.  The Town Council 

hereby approves the draft of the Development Improvements Agreement dated May 1, 2017 and 

attached as Exhibit A, and authorizes the Mayor to execute the Agreement in the same or 

substantially the same form. 

 

3. Approval of the Ditch Relocation Agreement.  The Town Council hereby 

approves the draft of the Ditch Relocation Agreement dated December 6, 2018 and attached as 

Exhibit B, and authorizes the Mayor to execute the Agreement in the same or substantially the 

same form. 

 

4. Reservation of Rights.  To the extent the other required parties to the 

Development Improvements Agreement and/or Ditch Relocation Agreement do not (or indicate 

they will not) sign the versions attached as Exhibits A and B, or to the extent the terms, 

conditions, and requirements of either Agreement undergo material change, modification, or 

revision from those contained within Exhibits A and B, the Town Council hereby reserves its 

right to withdraw or reconsider its approvals of the Development Improvements Agreement and 

Ditch Relocation Agreement as described in paragraphs 2 and 3 above. 

 

5. Reservation of Rights.  To the extent that all named Plaintiffs and Defendants in 

Case No. 17CV30036, Gunnison County District Court, do not execute a motion to dismiss the 

case, the Town Council hereby reserves its right to withdraw or reconsider its approvals of the 

Development Improvements Agreement and Ditch Relocation Agreement as described in 

paragraphs 2 and 3. 

 

6. Reservation of Rights.  To the extent that Wayne Meredith, an individual, and/or 

Sheep Mountain Partners, LLC, a Colorado limited liability company, do not execute 

Stipulations and Agreements to settle their respective Statements of Opposition to Case Nos. 

16CW3085 and 16CW3086, Division 4 Water Court, the Town Council hereby reserves its right 

to withdraw, rescind or reconsider its approvals of the Development Improvements Agreement 

and Ditch Relocation Agreement as described in paragraphs 2 and 3. 
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INTRODUCED, READ, AND ADOPTED BEFORE THE TOWN COUNCIL THIS 

____ DAY OF DECEMBER, 2018. 

 

 

     TOWN OF CRESTED BUTTE, COLORADO 

 

 

     By: ___________________________________ 

      James A. Schmidt, Mayor 

 

ATTEST 

 

___________________________________ 

Lynelle Stanford, Town Clerk 
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EXHIBIT A 

 

Development Improvements Agreement 
(attach Agreement here) 
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EXHIBIT B 

 

Ditch Relocation Agreement and Grant of Easement 
 

(attach Agreement here) 
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RECORDING REQUESTED BY: 
WHEN RECORDED RETURN TO: 
Town of Crested Butte 
Attn: Town Clerk 
P.O. Box 39 
Crested Butte, CO 81224 
 

DEVELOPMENT IMPROVEMENTS AGREEMENT 
 

THIS DEVELOPMENT IMPROVEMENTS AGREEMENT (this “Agreement”) is 
made and entered into this ____ day of ___________________, 2018 (the “Effective Date”) by 
and between the TOWN OF CRESTED BUTTE, COLORADO (the “Town”), a Colorado 
home rule municipality and RUTH M. KAPUSHION FAMILY PARTNERSHIP, LLLP 
(“Owner”), a Colorado limited liability limited partnership. 
 

WITNESSETH: 
 

WHEREAS, Owner is the fee title owner of the real property (the “Development 
Property”) described in Exhibit “A” attached hereto; 
 

WHEREAS, Owner desires to develop (the “Project”) the Development Property by 
subdividing multiple platted and zoned lots, tracts or parcels pursuant to the Town’s Subdivision 
Regulations contained in Chapter 17 of the Crested Municipal Code (the “Code”); 

 
WHEREAS, Owner has applied for an exemption from the application of the 

Subdivision Regulations to the Project pursuant to Section 17-3-40 of the Code; and 
 
WHEREAS, the Town desires to grant Owner an exemption to the Subdivision 

Regulations pursuant to Section 17-3-40 subject to the terms, conditions and requirements 
contained in this Agreement.         
 

NOW, THEREFORE, in consideration of the preambles, covenants, conditions and 
agreements set forth in this Agreement, the Town and Owner hereby agree to the following with 
respect to the Project. 
 

AGREEMENT: 
 

1. Initial Street and Utility Improvements Agreement. The Street and Utility 
Improvements Agreement (the “Initial Improvements Agreement”) entered into by and 
between the Town and Ruth J. Kapushion also known as Ruth M. Kapushion dated October 6, 
1986 and recorded in the official real property records of the Office of the Clerk and Recorder of 
Gunnison County, Colorado on October 28, 1986 at Book 635, Page 136, as it applies to streets 
and utilities in Phase 1 (as delineated in Exhibit “B” attached hereto) is hereby terminated and 
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replaced with this Agreement. 
        
2. Title. Owner covenants, represents and warrants that Owner and its affiliates as 

described in Exhibit “C” are the indefeasible fee title holders of the Development Property.  
Owner has provided the Town with the title commitment (the “Title Commitment”) attached 
hereto as Exhibit “D” that represents the title to the Development Property as of the date first 
written above.  Owner acknowledges that the Town is relying upon the Title Commitment in 
granting the rights to Owner set forth in this Agreement.  
 

3. Improvements.   
 
  3.1 Plans and Specifications. Owner covenants and agrees to plan, design, 
engineer and construct the improvements (the “Improvements”) for the Project as described on 
Exhibit “E” attached hereto at its sole cost expense.  The Improvements shall be constructed in 
strict accordance with Town-approved plans and specifications (the “Plans and 
Specifications”). 
 
  3.2 Ditch Relocation Agreement. The Improvements shall include the 
relocation of the McCormick Ditch which shall be relocated in accordance with the terms, 
conditions and requirements set forth in ditch relocation agreement (the “Ditch Relocation 
Agreement”) attached hereto as Exhibit “F.”  The Ditch Relocation Agreement may be 
amended by a third party ditch owner, but shall be in substantially the same form as Exhibit “F” 
and executed by all required parties prior to the commencement of work as outlined in the 
Improvements. The Town has used reasonable efforts to cause all owners in the McCormick 
Ditch to enter into the Ditch Relocation Agreement before Owner commences construction of 
the Improvements; provided that, such efforts did not and shall not include commencing 
proceedings against such ditch owners; and further provided that, in the event that the owners of 
the McCormick Ditch do not enter into the Ditch Relocation Agreement, for any reason, the 
Town shall have no obligation or liability to Owner in connection therewith.  Owner shall not be 
obligated to start work on relocating the Ditch until two years following the execution of the 
Ditch Relocation Agreement by all parties. 
 
  3.3 Availability Service Fees. Owner shall pay deferred water availability of 
service fees (the “Availability Fees”) for Phase 1 as contemplated in the Restrictive Covenant 
Agreement dated July 16, 1991 and recorded at Reception No. 427792 as of the date first written 
above in the amount of $16,935.00.  Any subsequent owner shall commence the payment of 
Availability Fees upon such owner’s purchase of a lot in Phase 1.   Notwithstanding the 
foregoing, availability fees shall be paid for Block 11 prior to the commencement of Phase 2. 
Owner shall not be obligated to pay Availability Fees on any improvements constructed at 
Owner’s expense. 
 
  3.4 No Interruption; Phasing. Owner shall perform the construction of the 
Improvements by phase (i.e., Phase 1 and Phase 2 (as delineated in Exhibit “B” attached 
hereto)) from commencement of construction through acceptance by the Town without delay or 
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interruption.  All of the Improvements for each phase shall be constructed at once in accordance 
with the cadence approved by the Town. 
 
  3.5 Assurances; Criteria. Owner shall provide to the Town at Owner’s sole 
cost and expense: (a) adequate assurance by a registered engineer that all design, engineering and 
construction of the Project shall be completed in accordance with the Plans and Specifications; 
(b) adequate assurance that the Improvements have been designed, engineered and constructed in 
accordance with the Town’s Public Works Criteria for Design and Construction of Earthwork, 
Sewer and Water (the “Criteria”); and (c) “as-built” drawings for all Improvements before 
acceptance by the Town.  Owner shall hire one or more inspectors acceptable to the Town to 
provide inspection services.  All Improvements shall be constructed to the reasonable satisfaction 
of the Town. 
 
  3.6 Master Planning. In connection with its planning, design, engineering and 
construction of the Improvements, Owner shall master plan the Development Property, 
including, without limitation, preparing storm water management, grading, utility and easement 
plans (collectively, the “Plans”) for the Project at its sole costs and expense.  Such Plans shall be 
subject to the Town’s approval. 
    
  3.7 Easements. Owner shall grant easements to the Town as and when 
required by the Town for the location of utilities and associated access for maintenance, upgrade 
and repair purposes.  Such easements shall be granted by recorded instrument acceptable to the 
Town at the time of the Town’s acceptance of the Improvements.  

  
 3.8 Plat. Upon completion of each phase of the Improvements, Owner shall 

prepare a preliminary plat identifying all lots, tracts or parcels, streets, alleys, easements, ditches 
and utilities affecting the Development Property for the Town’s approval pursuant to Section 17-
3-40 of the Code.  Upon the Town’s approval of the final plat for each Phase by the Town 
Council, Owner shall cause the Final Plat to be recorded in the official real property records of 
the Office of the Clerk and Recorder of Gunnison County, Colorado, at which time Owner shall 
have the right to sell lots within the approved phase of the development Property. 

 
  3.9 Weed Control. Owner shall identify and manage noxious weeds before, 
during and after Project so as to minimize the spread of such species.  Control of noxious weeds 
respecting the Development Property shall be the sole responsibility of Owner.  Heavy 
equipment used for construction of the Improvements shall be power-washed to remove noxious 
weed seed prior to bringing the same on-site.  The site shall be re-vegetated with native seed 
after Improvements are constructed unless the Town agrees that other vegetation is more 
appropriate. 
 
  3.10 Erosion Control. Owner shall comply with all erosion control provisions 
of the Code during and after the construction of the Improvements. 
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  3.11 Debris. Owner shall take all steps necessary to limit and prevent the 
accumulation of, and to remove accumulated mud, sediment, dirt, trash and other debris that is 
tracked, blown or otherwise carried onto Development Property or off-site onto other property.  
Such obligation shall continue until all Improvements are dedicated to the Town.  If Owner fails 
to remedy any such condition within 24 hours of notice from the Town, Owner shall pay the 
Town on demand any costs incurred by the Town in remedying such condition.  Nothing herein 
shall obligate the Town to remedy such condition or limit the Town in its selection of the method 
or manner of such remedy. 
 
  3.12 Coordination. All Owner activities on the Project shall be closely 
coordinated with the Town. 

 
 3.13 Warranty. The Improvements shall be designed, engineered and 

constructed in a good and workmanlike manner consistent with the highest industry standards.  
Owner represents and warrants that the Improvements shall remain free from defects in materials 
and workmanship for a period of two years from the date that Owner conveys title to the 
Improvements to the Town (the “Warranty Period”).  During such two-year period, any defect 
with respect to the Improvements shall be repaired, or the defective Improvements replaced, at 
the Town’s option, at Owner’s sole cost and expense.  

 
 3.14 Defects; Notice. The Town shall provide notice to Owner if an inspection 

reveals that any Improvement is defective.  Except with respect to emergency repairs, Owner 
shall have 20 days from receipt of such notice to cure the defect.  In the event Owner fails to cure 
the defect within such 20-day period, the Town may declare a default under this Agreement.  No 
notice shall be required with respect to emergency repairs. 

 
 3.15 Emergency. If at any time it appears that the Improvements or any portion 

of the Town’s infrastructure may be damaged or destroyed as a result of an emergency in 
connection with the Improvements, the Town shall have the right, but not the obligation, to enter 
upon the subject real property and perform such repairs and take such other action as may be 
necessary to protect and preserve the Improvements.  The Town shall have no duty to inspect the 
subject real property to identify or correct emergency circumstances respecting the 
Improvements.  The Town shall use reasonable efforts to locate Owner and advise the same of 
the emergency.  The Town shall have the right to enter the subject real property and perform any 
needed emergency repairs, and, upon demand, Owner shall reimburse the Town the costs of such 
emergency repairs.  Failure of Owner to pay to the Town the costs of emergency repairs within 
15 days following demand therefor shall constitute a default under this Agreement. 
 
  3.16 Right of Access. Owner grants the Town, its agents, contractors and 
employees, a non-exclusive right and easement to enter the Development Property for the 
purposes of inspecting, constructing, maintaining, upgrading and repairing any Improvements 
pursuant to this Agreement. 
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  3.17 Obligation Independent. Owner’s obligation to complete the 
Improvements shall arise upon its execution of this Agreement, shall be independent of any 
obligations of the Town contained herein and shall not be conditioned on any event involving the 
Development Property. 
 

 3.18 Restriction on Sale of Lots. Owner shall sell and convey only two-lot 
(6,250 square feet) or three lot (9,375 square feet) parcels, such lots being shown on the official 
plat of Crested Butte. 
 
 4.     Acceptance of Improvements. Preliminary acceptance of the Improvements by the 
Town shall occur following a final inspection, which shall occur no later than 10 business days 
after Owner notifies the Town that the Improvements have been completed.  The Town shall not 
be required to finally accept any of the Improvements until the Town determines that: (a) the 
Improvements are constructed in accordance with the Plans and Specifications and the Criteria; 
(b) Owner has delivered as-built drawings to the Town; and (c) the Town has approved the Final 
Plat.  Acceptance of the Improvements shall not constitute a waiver by the Town of the right to 
draw upon the Surety (as defined below) to remedy any defect in the Improvements, nor shall 
acceptance operate to release Owner from its warranty obligations. 
 
 5.        Dedication of Improvements. Owner shall dedicate the Improvements to the 
Town at the time that Town approves the Final Plat.  The Improvements shall be conveyed to the 
Town by bill of sale with full warranty of title, free and clear of all liens and encumbrances.  
Following the dedication and conveyance of the Improvements, the Town shall maintain the 
Improvements subject to Owner’s obligations under this Improvements Agreement. 
 

6. Surety.  
 

  6.1 Letters of Credit. The Owner shall prepare an estimated cost (the “Project 
Estimate”) of constructing the Improvements prior to the commencement of the construction of 
any Improvements of any phase to be approved by the Town.   Prior to the commencement of the 
construction of each phase of the Project, Owner shall post separate irrevocable standby letters of 
credit issued by a qualified Colorado lending institution on terms acceptable to the Town in the 
amount of (a) 120% of the estimate costs of construction of each phase as a guarantee of 
Owner’s performance under this Agreement, and (b) $ 20% of the estimate costs of construction 
of each phase as a guarantee of Owner’s warranty obligations under this Agreement 
(collectively, the “Surety”).  Such Surety shall remain in effect and shall be renewed by the 
Owner as necessary until released by the Town.  The Town shall use the Surety or any funds 
realized from the Surety for the purposes of completing the Improvements, correcting defects in 
or associated therewith or curing any Owner default. 
 
  6.2 Release. The Surety shall be released and returned to Owner without 
interest thereon at such time as, as applicable, Owner has dedicated the Improvements to the 
Town with respect to the guarantee of performance Surety, and the Warranty Period has run with 
no outstanding claims with respect to the warranty Surety.  The Town may, in its sole discretion 
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issue partial releases of the guarantee of performance Surety provided that at all times the Surety 
exceeds 120% of the estimated cost to complete the Improvements.  With respect to warranty 
Surety, such Surety shall not be released until the Warranty Period has run.  There shall be no 
reduction in the amount of any portion of the Surety if Owner is in default.  All requests for 
partial releases for the guarantee of performance Surety shall be in writing to the Town Manager 
and shall be for a reduction of at least 20% of the initial Surety.  

 
7.        Compliance with Laws; Permit. When fulfilling its obligations under this 

Agreement, Owner shall comply with all applicable laws, ordinances and regulations.  Such 
compliance includes, without limitation, compliance with the requirements of Section 17-3-40 of 
the Code.  Owner shall strictly comply with the terms, conditions, limitations and requirements 
of any permit issued for the construction of the Improvements. 

 
8. Payments. 
 
 8.1 Owner shall pay all costs, expenses, fees and other charges as required by 

the Town in a timely manner, not to exceed 20 days from receipt of an invoice therefor.  Such 
costs, expenses, fees and other charges shall include, without limitation, availability of service 
fees, permit fees, inspection costs and costs of third party services such as engineering and legal 
services. 

 
 8.2 Any amount required to be paid by Town under this Agreement that is not 

timely paid shall accrue interest at a rate of 18% per annum, commencing as of the date such 
sum is due until paid. 

 
9. Indemnification.  
 
 9.1 Owner shall indemnify and hold the Town, its elected and appointed 

officials, employees, insurers, insurance pools, attorneys, agents, contractors and representatives 
harmless from and against any an all liabilities, claims, demands, costs, expenses, including 
attorneys’ fees, on account of injury, loss or damage, including, without limitation, claims arising 
from bodily injury, personal injury, sickness, disease, death, property loss or damage, or any 
other loss of any kind whatsoever, which arise out of or are in any manner connected with the 
construction of the Improvements or the transactions contemplated in this Agreement, if such 
injury, loss or damage (a) is caused in whole or part by, or is claimed to be caused in whole or 
part by the act, omission, error, professional error, mistake, negligence, intentional act or other 
fault of Owner, or any officer, employee, representative, contractor or agent of Owner, (b) arises 
from any worker’s compensation claim of any employee of Owner, or of any employee of any 
contractor, representative or agent of Owner, (c) is caused by Owner’s failure to comply with 
any term or condition of this Agreement, or (d) arises out of the rights granted Owner under this 
Agreement (collectively “Claims”).   

 
 9.2 Owner agrees to investigate, handle, respond to and provide defense for 

and defend against any such Claims at Owner’s sole cost and expense.  Owner also agrees to 
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bear all other costs and expenses in such matter, including court costs and attorneys’ fees, 
whether or not any such liability, claims or demands alleged are determined to be groundless, 
false or fraudulent.   
 
 10. Waiver of Claims. Owner hereby waives all claims, suits and causes of action 
against the Town, its elected and appointed officials, employees, insurers, insurance pools, 
attorneys, agents, contractors and representatives related to claims that the Town does not have 
the right or authority to enter into this Agreement and grant the rights provided herein.  
 

11. Default.  
 
  11.1 The following conditions, occurrences, actions or inactions shall constitute 
a default by Owner: (i) Owner’s failure to commence and complete the construction of the 
Improvements; (ii) Owner’s failure to construct the Improvements in accordance with terms of 
this Agreement; (iii) Owner’s failure to timely cure defects in the Improvements; (iv) Owner’s 
failure to perform the Project for a period of more than 20 consecutive days; (v) Owner’s failure 
to pay the Town within 20 days any amounts due the Town under this Agreement or applicable 
law; (vi) Owner’s failure to comply with any provision of this Agreement or any requirement 
under applicable law; (vii) the placement of any mechanics lien or encumbrance on the 
Improvements; (viii) a breach of any term, condition or requirement contained in this Agreement 
which remains uncured for more than the time period allowed herein; (ix) a breach of any term, 
condition or requirement contained in the Ditch Relocation Agreement which remains uncured 
for more than the time period allowed therein; (x) a breach of any term, condition or requirement 
contained in any instrument dedicating the Improvements to the Town; and (xi) a breach of any 
term, condition or requirement contained in any instrument granting to the Town and easement 
or similar right. 
 
  11.2 The Town may not declare a default hereunder until written notice has 
been given to Owner and Owner has not cured such failure or breach within 20 days after receipt 
of notice from the Town specifying such failure or breach, except that if such failure or breach is 
not capable of being cured within such 20-day period, Owner shall have such additional time as 
may be reasonably required as long as Owner is diligently attempting to cure such breach or 
failure.   
 

 11.3 No notice of breach shall be required with respect to any failure to pay the 
Town for which an invoice has been given as set forth in this Agreement.   

 
 11.4 No notice of breach shall be required where another provision in this 

Agreement provides for notice and a time period to comply.  
 

12. Remedies. In the event of an uncured default by Owner the Town shall have the 
following rights and remedies: 

 
12.1 The Town may stop Owner’s work on the Improvements until Owner has 
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entered into an agreement for compliance.  
 

 12.2 The Town may, but shall not be required to have the Improvements 
constructed by such means and in such manner as the Town shall determine. 
 
 12.3 The Town may refuse to issue building permits for the Development 
Property. 
   
 12.4 The Town may exercise all rights it may have under law and in equity, 
including, without limitation, the right to bring suit against Owner for injunctive relief or specific 
performance, and to recover damages for the breach.  All remedies may be applied concurrently 
and not to the exclusion of any other remedy. 
  
  12.5 If the Town elects to have the Improvements constructed, it shall have the 
right to use Owner’s Surety to pay the cost of construction.  If the Surety is insufficient to fully 
pay such costs, Owner shall, upon demand, pay such deficiency to the Town.  If the amount of 
the Surety exceeds the reasonable costs of obtaining the Surety and constructing the 
Improvements, the Town shall deliver any excess funds to Owner.   
 
 13. Immunity. Owner acknowledges and agrees that the Town is relying on, and does 
not waive or intend to waive by any provision of this Agreement, the monetary limitations 
(currently $350,000 per person and $990,000 per occurrence) or any other rights, immunities, 
and protections provided by the Colorado Governmental Immunity Act, § 24-10-101, et seq., 
C.R.S., as from time to time amended, or otherwise available to the Town, its elected and 
appointed officials, employees, insurers, insurance pools, attorneys, agents, contractors and 
representatives. 
 

14. Force Majeure. If Owner is delayed in commencing or completing construction 
of the Improvements as required herein by reasons of strikes or other labor troubles, 
unavailability of materials, weather, ground conditions, national emergency, any rule, order or 
regulation of any governmental authority or other similar cause not within the Owner’s control or 
power, and provided that prompt written notice of said cause of delay is given to the Town by 
Owner, then the time for Owner’s performance of such construction shall be extended but only 
by such amount of time as such cause for delay exists and is continuing. 
 
 15. No Third Party Beneficiary. Enforcement of the terms and conditions of this 
Agreement and all rights of action relating to such enforcement, shall be strictly reserved to the 
Town and Owner, and nothing contained in this Agreement shall give or allow any such claim or 
right of action by any other third party in this Agreement.  It is the express intention of the Town 
and Owner that any person other than the Town or Owner receiving services or benefits under 
this Agreement shall be deemed to be an incidental beneficiary only. 
 
 16. No Waiver. No waiver of any provision of this Agreement shall constitute a 
waiver of any other provision, nor shall it constitute a continuing waiver unless expressly 
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provided for by a written amendment to this Agreement signed by both Town and Owner, nor 
shall the waiver of any default under this Agreement represent a waiver of any subsequent 
default or defaults of the same type.  A party’s failure to exercise any right under this Agreement 
shall not constitute the approval of any act or inaction, nor shall the Town’s failure to exercise 
any such right constitute its acceptance of such act or inaction. 
 
 17. Governing Law. This Agreement shall be interpreted in accordance with the laws 
of the State of Colorado. 
 
 18. Personal Jurisdiction and Venue. Personal jurisdiction and venue for any civil 
action commenced by either party to this Agreement, whether arising out of or relating to this 
Agreement or the Surety shall be deemed to be proper only if such action is commenced in the 
District Court of Gunnison County, Colorado.  The parties expressly waive their rights to bring 
such action in or to remove such action to any other court, whether state or federal. 
 
  19. Attorneys’ Fees and Costs. If any issue arises necessitating the enforcement, 
interpretation or construction of this Agreement, or documents provided for herein or related 
hereto, the substantially prevailing party in such matter shall be entitled to attorneys’ fees as well 
as costs and expenses in such matter. 
 
  20. Notices. Any notice required or permitted hereunder shall be in writing and shall 
be personally delivered or mailed by certified mail, return receipt requested, addressed as 
follows: 
 
  If to the Town:  Town of Crested Butte 
      Attn:  Town Manager 
      P.O. Box 39 
      507 Maroon Avenue 
      Crested Butte, CO 81224 
    
  with a copy to:   Town of Crested Butte 
      Attn: Town Attorney 
      P.O. Box 39 
      507 Maroon Avenue 
      Crested Butte, CO 81224 
    
  If to Owner:   Ruth M. Kapushion Family Partnership LLLP 
      P.O. Box 343 
      429 Gothic Avenue 
      Crested Butte, CO 81224 
    

with a copy to:   David Leinsdorf, Esq. 
    P.O. Box 187 
    215 Elk Avenue 
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    Crested Butte, CO 81224 
    
Notices mailed in accordance with the above provision shall be deemed to have been given on 
the third business day after mailing.  Notices personally delivered shall be deemed to have been 
given upon delivery.   
 
  21. Entire Agreement. This Agreement constitutes the entire agreement and 
understanding between the parties relating to the subject matter addressed herein.  All prior 
written and oral agreements by the parties with respect to the subject matters addressed herein 
shall be deemed merged herein. 
 
  22. Severability. If any part, term or provision of this Agreement is held by a court of 
competent jurisdiction to be illegal or in conflict with any law, state or federal, the validity of the 
remaining portions or provisions hereof shall not be affected thereby, and the rights and 
obligations of the parties shall be construed and enforced as if the Agreement did not contain the 
particular part, term or provision held to be invalid. 
 
  23. Modification. This Agreement may be modified or amended only by a duly 
authorized written instrument executed by both parties. 
 
  24. Counterparts; Electronic Reproductions. This Agreement may be executed in 
multiple counterparts, each of which shall be considered an original for all purposes and both of 
which together shall constitute but one and the same instrument.  An electronic reproduction of 
this Agreement shall be deemed to be original for purposes of enforcement of the terms hereof.  
 
  25. Paragraph Headings. Paragraph headings are inserted for convenience only and 
in no way limit or define the interpretation to be placed upon any provision of this Agreement. 
 
  26. Recitals. The introductory paragraph and the Recitals set forth in this Agreement 
are considered materials terms hereof and binding on the parties in accordance with their terms.  
 
  27. Binding Effect.  This Agreement shall be binding upon, and shall inure to the 
benefit of the parties and their respective heirs, successors, assigns and legal representatives. 
 
  29. Run with the Land. This Agreement and the requirements, rights and obligations 
contained herein are intended to be covenants that run with the land respecting the subject real 
property, and, accordingly, shall so run with the land.   
 

[Remainder of Page Intentionally Left Blank; 
Signature Page to Follow] 
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IN WITNESS WHEREOF, the parties have entered into this Agreement effective as of 

the Effective Date set forth above. 
 
TOWN: 
 
TOWN OF CRESTED BUTTE,  
a Colorado home rule municipality 
 
By: __________________________ 
       Glenn Michel, Mayor 
 
ATTEST: 
_______________________    (SEAL) 
Lynelle Stanford, Town Clerk 
 
OWNER: 
 
RUTH M. KAPUSHION FAMILY PARTNERSHIP, LLLP,  
limited liability limited partnership 
 
By: __________________________ 
Name: Ina Kristine Kapushion 
Title: __________________________ 
 
By: __________________________ 
Name: Antonette C. Kapushion 
Title: __________________________ 
 
 
STATE OF COLORADO  ) 
             ) ss. 
COUNTY OF GUNNISON  ) 
 
 The foregoing Development Improvements Agreement was acknowledged before me this 
______ day of ______________, 2016, by Glenn Michel, Mayor of the Town of Crested Butte, a 
Colorado home rule municipality, on behalf of said entity. 
 
 Witness my hand and official seal. 
 My commission expires: 
      ___________________________________ 
      Notary Public 
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STATE OF COLORADO  ) 
             ) ss. 
COUNTY OF GUNNISON  ) 
 
 The foregoing Development Improvements Agreement was acknowledged before me this 
______ day of ______________, 2016, by Ina Kristine Kapushion, _____________________ of 
the Ruth M. Kapushion Family Partnership LLLP, a Colorado limited liability limited 
partnership, on behalf of said entity. 
 
 Witness my hand and official seal. 
 My commission expires: 
      ___________________________________ 
      Notary Public 
 
STATE OF COLORADO  ) 
             ) ss. 
COUNTY OF GUNNISON  ) 
 
 The foregoing Development Improvements Agreement was acknowledged before me this 
______ day of ______________, 2016, by Antonette C. Kapushion, __________________ of 
the Ruth M. Kapushion Family Partnership LLLP, a Colorado limited liability limited 
partnership, on behalf of said entity. 
 
 Witness my hand and official seal. 
 My commission expires: 
      ___________________________________ 
      Notary Public 
 
 
Incorporated Exhibits: 
 
Exhibit “A” – Development Property 
Exhibit “B” – Phasing (Phase 1 and Phase 2) 
Exhibit “C” – Affiliates 
Exhibit “D” – Ownership and Encumbrance Report 
Exhibit “E” – Improvements 
Exhibit “F” – Ditch Relocation Agreement 
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EXHIBIT “A” 
 

Development Property 
 

Lots 17-27, Block 1 
 
Lots 6-16, Block 12 
 
Lots 1-13, Block 11 
 
Lots 30-32, Block 11 
 
Lots 17-32, Block 2 
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EXHIBIT “B” 
 

 Phasing (Phase 1 and Phase 2) 
 

Phase 1 – To begin within 2 years of Executed Agreement 
 
1. McCormick Ditch piping relocation. 
2. Construction of Fifth Street, including curb and gutter. 
3. Teocalli Avenue between Fifth and Sixth Streets 
 a. Construction of Teocalli Avenue, including curb and gutter. 
4. Construction of sewer line in Teocalli Avenue, including stubs for service lines between 

Fourth and Sixth Streets  
5.   Grading and storm water infrastructure in Lots 17-27 Blocks 1 and Lots 6-16, Block 12 
6.  Grading and construction of Alleys improvements in Block1 and Block 12.  
 
Phase 2 - Completion Date to be determined by mutual agreement of the parties 
 
1. Teocalli Avenue, including curb and gutter between Fourth and Fifth Streets 
 a. Construction of Teocalli Avenue, including curb and gutter. 
2.  Grading and storm water infrastructure in Lots 17-32, Block 2, Lots 1-13, Block 11, and 

Lots 30-32, Block 11 
3.  Grading and construction of alley improvements in Block 2 and Block 11 
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EXHIBIT “C” 
 

Affiliates 
 

CONSENT OF AFFILIATES 
 

The undersigned affiliates of Owner, Ruth M. Kapushion Family Limited Partnership LLLP, a 
Colorado limited liability limited partnership, hereby consent to and agree to be bound by the 
terms and provisions of the foregoing Development Improvements Agreement: 
 
Terreno LLC, a Colorado limited liability company 
Owner of Lots 25 and 26 in Block 2 and 
Lots 15 and 16 in Block 12 
 
 
By: _______________________________ 
 Whitney R. Meredith, sole member 
 
 
J. Antonnette LLC, a Colorado limited liability company 
Owner of Lots 1-5 in Block 11 
  
 
By: __________________________      
 Jodie A. Meredith, sole member 
 
 
Antonette C. Kapushion and Ina Kristine Kapushion 
Owner of Lots 30, 31 and 32 in Block 11 
 
 
_____________________________       
Antonette C. Kapushion, individually 
 
 
_____________________________       
Ina Kristine Kapushion, individually 
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EXHIBIT “D” 
 

Ownership and Encumbrance Report  
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EXHIBIT “E” 
 

Improvements 
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STREET & UTILITY SPECIFICATIONS

GENERAL SPECIFICATIONS

1. Safety Requirements:  The Contractor shall have full and complete responsibility for jobsite safety, and
shall perform all work in full conformance with all Federal, State, and local safety regulations.

2. Contractor Investigation:  The Contractor shall familiarize himself with local conditions and the
specifications of the governing entities, and shall examine the site, make such tests, and perform such
explorations as he deems necessary to evaluate all conditions on site, in order to perform the work in
accordance with the Contract Documents for the Contract Price within the Contract Time.

3. Underground Utility Locates:  The Contractor shall have full responsibility to identify, locate, and
protect all existing utilities lines, and to repair any damage to utilities caused by Contractor's
operations.  Contractor shall contact the Town of Crested Butte, the Utility Notification Center of
Colorado (1-800-922-1987), and individual utility companies as needed, to locate existing underground
utilities prior to construction.  The construction drawings show utilities that were located for the site
survey and represent the best information available at the time, but may not be complete or current.

4. Hazardous Materials:  In the event that the Contractor encounters any hazardous materials on the site
(including but not limited to asbestos cement pipe), Contractor shall leave such materials undisturbed
and shall contact the Owner for directions regarding disposal of said materials.

5. Town of Crested Butte Standards and Specifications:  All construction work shall be performed in
conformance with the Crested Butte Public Works Criteria for Design and Construction:  Earthwork,
Sewer, and Water (March 2009 or later version), and with standard details published separately by the
Town.

6. CDOT:  Colorado Department of Transportation Standard Specifications for Road and Bridge
Construction are incorporated herein by reference to address technical details not otherwise
addressed by Town specifications, including specifically CDOT specifications for asphalt paving.

7. Conflicts:  In the event of a conflict between project specifications herein, Town specifications, and
CDOT specifications, the more rigorous requirement shall apply.

8. Stormwater Pollution Prevention Plan:  Contractor shall prepare a Stormwater Pollution Prevention
Plan, obtain the requisite permit from the Colorado Department of Health & Environment, and shall
implement the plan and manage stormwater control devices until receipt of final payment from the
owner.

9. Pre Construction Conference:  Contractor shall schedule a Pre Construction Conference with the
Owner, the Crested Butte Public Works Director (or his designee), the Owner's Representative, and the
Project Engineer prior to commencement of work to establish lines of communication, quality
assurance and materials testing protocols, surveying requirements, schedules, and to resolve any
remaining questions about the intent and purpose of the design.

10. Construction Surveying:  Owner will provide construction staking for earthwork and pipelines, set at
offsets satisfactory to the Contractor.  Any stakes lost during construction will be replaced at
Contractor's expense, including stakes needed for the Engineer to evaluate Contractor's work.

11. Quality Assurance Testing will be provided by the Owner, at intervals determined by the Engineer.
Contractor shall generally be responsible to notify the testing laboratory of readiness for testing.  Any
work that is covered up without according the Owner opportunity to test and / or observe shall be
removed and reconstructed at no expense to the Owner.

12. Notifications:  Contractor shall notify the Crested Butte Public Works Department (349-5338) at least
72 hours prior to commencing construction, initiating utility connections or street / pedestrian
disruptions, or other construction activity that may require the Town's oversight or assistance.

13. Owner's Representative:  Contractor shall notify the designated Owner's Representative at least 48
hours in advance to arrange for quality assurance observation of the work.  Any work undertaken
without according the Owner's Representative the opportunity to observe the work while it is in
progress shall be removed and reconstructed by the Contractor at no additional expense to the Owner.

14. Payment for Extra Work:   A Change Order signed by the Owner is required to qualify any extra work
for extra payment.  Any extra work undertaken by the Contractor without having a Change Order
signed by the Owner shall be deemed to have been undertaken for the Contractor's convenience, and
shall not be eligible for extra compensation.

15. Record Drawings:  Contractor shall record all variations from the design on "as-built" drawings showing
the locations and dimensions of any element of the project that is not constructed as designed, and
shall provide that information to the Engineer prior to release of final payment.

16. Working Hours:  All work must follow the Town noise and construction operation hours of 7:00am to
7:00 pm.

17. Pipeline extensions across existing streets shall conform to Crested Butte regulations and
specifications, including providing traffic control, signage, barricades, and necessary measures for
pedestrian safety.  Utility trenches across existing paved streets shall be backfilled with flowfill.

TECHNICAL SPECIFICATIONS

EARTHWORK:

River gravel is believed to underlay the topsoil in the low lying pasture areas.  The glacial moraine in the
higher areas will be utilized as structural fill for street subgrades in low lying areas.  Topsoil shall be
removed from all fill and borrow zones prior to placing fill material.  Structural fills for streets shall be
constructed beginning at the top of the underlying gravel layer.

Contractor shall remove topsoil from street rights of way and building sites, extending to the limits of cut
and fill zones, excavating down to the underlying gravel formation and / or glacial moraine prior to
installation of pipelines, construction of street structural sections, or placement of fill on building sites.
Topsoil shall be saved and stockpiled for re-use.

The quantity of topsoil to be handled and preserved has been estimated, not measured directly, and is
believed to be 2 to 3 feet deep in the low lying pasture areas of the site.  Only a modest amount of topsoil
is expected to be recoverable from the high ground (the glacial moraine).  Actual depths of topsoil on site
may vary from these expectations

Contractor shall notify Owner of any variations in apparent topsoil quantities prior to proceeding with work
in areas where subsurface conditions and / or topsoil depths vary from anticipated conditions.  Appropriate
changes to Contractor's compensation shall be negotiated in the event that quantities of earthwork vary
significantly from Contract quantities.

Contractor shall call the Engineer to observe the completed topsoil stripping prior to placement of
subgrade and building site fill.

The glacial moraine includes some large rock.  Any individual stone greater than 8" in largest dimension
shall be segregated out from the bulk earthwork, and shall not be utilized in any structural fill within street
rights of way.  Rock may be stored on site for future use constructing erosion control devices or stacked
rock retaining walls.

Street subgrade fills shall be constructed utilizing the glacial moraine material excavated from the high
ground on the site.  Contractor shall excavate to design elevation across the high ground (the glacial
moraine), and shall utilize the glacial moraine thus excavated to construct the fill sections of the low lying
street subgrades and building sites.

Glacial moraine placed as fill for street subgrade and building site grading shall be placed in lifts not
exceeding nine inches (0.75 feet) thick in loose thickness, moisture conditioned to +/- 2% of optimum
moisture, and shall be compacted to 90% modified proctor density, ASTM D 1557.

Contractor shall provide suitable equipment with adequate capacity to moisture condition and compact all
fill placed during overlot grading operations.  For the purposes of this compaction specification, street and
building site fills will be treated the same.

Density testing of structural fills will be provided by the Owner.  Any fill which fails to meet the density
standard shall be reworked by the Contractor at no additional expense to the Owner, and shall be retested
at Contractor's expense.

IRRIGATION DIVERSION

The McCormick Ditch shall be relocated and piped within the Teocalli right of way.  Contractor shall
complete bulk excavation to subgrade through the high ground, and shall construct street structural fill
sections up to subgrade elevation prior to installing pipelines.  To protect pipelines from potential damage
from street construction work, Contractor shall construct Phase 1 streets to subgrade prior to constructing
pipelines.  The pipelines shall be installed in order of depth, deepest first.

GENERAL PIPELINE SPECIFICATIONS

1. Street Subgrade:  Streets in Phase 1 shall be constructed to subgrade elevation prior to commencing
pipeline installation.

2. Pipelines in Phase 1 which extend across Phase 2 shall be constructed after topsoil stripping operations
along pipeline alignments have been completed.

3. Pipelines extending across Phase 2 shall be backfilled and compacted with structural fill to match
adjacent ground surface less 1 vertical foot, and then shall be covered with replacement topsoil to
re-establish the existing pasture.

4. Survey Control:  The Owner will provide one (1) set of stakes at manholes, inlets, and sewer service
locations at offsets satisfactory to the Contractor.

5. Replacement Stakes:  The Contractor shall be responsible to maintain the survey stakes for use in the
work.  The Owner will replace lost survey stakes at the Contractor's expense, including replacing any
lost stakes needed by the Engineer to evaluate the Contractor's work.

6. Grade Transfer:  It shall be the Contractor's responsibility to transfer grades from the stakes to the
work.

7. Topsoil:  Contractor shall manage pipeline operations so that all topsoil is removed from beneath
pipelines.  No topsoil may be used for trench backfill.

8. Trench Stabilization Rock:  If unstable ground conditions are encountered in trenches, Contractor shall
over excavate the trench as needed, and backfill to pipeline grade using 1 1/2" washed rock to stabilize
the bottom of the trench.    A signed change order is required to qualify trench stabilization rock for
compensation by Owner.  Rock furnished and installed without a signed change order will be
considered work for the convenience of the contractor, and will not be eligible for payment.

9. Direction of Installation:  Contractor shall commence sewer installation at the low point in the system
and work uphill.

10. Laser Control of Grade and Alignment:  The Contractor shall install sewer mains using laser grade
control equipment.  The Contractor shall provide trained, competent personnel to set and manage the
laser.  The Contractor shall provide appropriate surveying equipment to establish laser alignment from
manhole to manhole.

11. Adjustments to Grade:  At each manhole or inlet, the Contractor shall check the actual elevation of the
pipeline as installed, and, if necessary, re-calculate the grade to the next manhole to compensate for
any error in the previous segment.  Allowable tolerances for error in elevation and alignment are
defined to be 0.5' horizontal and 0.2' vertical, except when the error would reduce the grade or other
pipeline clearances below acceptable minimums.

12. Contractor shall comply with regulations regarding disposal of water from dewatering of trenches.
Discharge of water into sewer, storm drain, or irrigation pipeline systems is prohibited.

13. Pipeline Bedding:  The Contractor shall bed all pipelines and sewer services in 3/4" minus screened or
washed rock, at least 6" all around the pipe.  Rock bedding shall be included in the unit cost of the
sewer installation.

14. Select Backfill:  Contractor shall backfill pipeline trenches with screened native gravels, screened glacial
moraine, or other select material approved by the Engineer, free of rock larger than 2” in any
dimension.  Contractor shall moisture condition backfill material to +/- 2% of optimum moisture prior
to placement in the trench, and shall compact backfill to at least 90% of Modified Proctor density,
ASTM D 1557.

15. Flowfill shall be used to backfill trenches across existing paved streets.  Thickness of asphalt pavement
patches across existing streets shall equal or exceed thickness of the existing pavement.

16. Lift depths for trench backfill are dependent upon the size, weight, and power of the contractor's
compaction equipment, and shall be subject to Engineer's approval.  In general, lift depths in excess of
nine inches (9”) will not be approved.

17. Density Testing of pipeline backfill will be provided by the Owner.  Contractor shall coordinate the
testing schedule with the Engineer, and shall normally be responsible for notifying the testing agency
of readiness for testing.  Contractor may expect density testing on every lift until effective methods
have been demonstrated, and random testing thereafter.  Retests in areas where density tests failed
to meet the specification will be made at the Contractor's expense.

18. Backfill of Structures:  Manholes, inlets, and the connecting trench within 6' of those structures shall
be backfilled with Class 6 base course gravel, compacted to 95% of modified proctor, in 6" lifts, unless
otherwise approved by the engineer.  Contractor shall schedule density testing of backfill at structures
on 2 vertical foot intervals, within 2' horizontal of the manhole.  Cost of gravel backfill shall be included
the cost of each structure.

19. Subsidence Warranty:  The Contractor shall manage all backfill and compaction operations in degree
and detail sufficient to prevent future subsidence of finished, paved streets and parking areas along
trench lines, and shall be responsible to repair any subsidence that may occur within two (2) years of
the delivery of final payment to the Contractor by the Owner.

20. Manhole Covers:  Manholes in the street shall be manufactured and installed so that the top of the
cover is about 4" below finish asphalt grade.  During street construction, the ring and cover shall be set
flush with top of gravel.  The cover shall be raised with steel grade rings during paving operations to an
elevation 1” below finish asphalt grade to ensure clearance for snowplows.

21. Proof Roll of the Subgrade:  Upon completion of each pipeline installation, backfill, and compaction,
the Contractor shall demonstrate the competence of the backfill by proof rolling the trench alignment
(using a fully loaded dump truck or water truck) in the presence of the Engineer.  Proof rolling shall be
considered incidental to the work, and the cost thereof shall be included in pipeline unit prices.  Any
trench backfill which, in the opinion of the engineer, yields excessively under load shall be excavated
and recompacted to the specifications, and proof rolled again.  Because surface proof rolling will not
necessarily reveal compaction deficiencies deep in a trench, any future settlement of Contractor
placed fill remains the responsibility of the Contractor.

22. Cast in Place Concrete:  Contractor shall call the Engineer to observe the formwork and reinforcing for
cast in place structures prior to casting concrete.  Site cast concrete shall conform to CDOT Class D mix
design.  Slump shall not exceed 4”.  All fresh concrete shall be consolidated using concrete vibrators.
Concrete shall be protected from freezing for 5 days after casting.  In the event that daytime
temperatures are below 60°, and fall below freezing at night, ACI specifications for cold weather
concreting shall be applied.

23. Locations for Record Drawings:  Contractor shall measure and record all departures from the design,
and shall deliver that information to the Engineer prior to release of the final payment.

SEWER COLLECTION SYSTEM

1. Town of Crested Butte Sewer Specifications:  The Contractor shall construct the sewer system in
conformance with these plans and with the Public Works Criteria of the Town of Crested Butte, latest
edition, except as modified or augmented herein.

2. Pipe Specifications:  Sewer Pipe shall be PVC, ASTM designation D3034, SDR35.  Connections between
mains and services shall be by full body Wyes.

3. Connection:  Elevation and location of the sewer connection point near 6th Street is not known.
Contractor shall locate the end of the existing pipeline and measure the actual elevation of the existing
sewer main at the connection point, determine the grade on the existing pipeline, and determine
whether the design elevations and minimum grades can be achieved prior to ordering the
manufacture of Structure - 01.  Contractor shall notify the Engineer of any discrepancies to arrange for
adjustments to the design.

4. Sewer Services shall be installed where shown, on straight lines and uniform grades, extending four
feet into each individual lot and shall be capped and marked with a pressure treated 4x4 wood post
painted green.  Services shall be installed at grades not less than 2%, and at a depth of at least 7' at the
property line unless otherwise limited by depth of the main.  Posts shall be set vertical at a uniform
height and uniform distance behind the parking strip.  Services shall be bedded in ¾” screened rock at
least 6" all around.

5. Low Pressure Air Testing:  The Contractor shall pressure test the sewer main and services in
accordance with Town specifications to demonstrate water tight integrity of the pipeline.

6: Sewer Manhole Testing: The Contractor shall perform water tightness testing of the manholes in
accordance with Town specifications to demonstrate water tight integrity of the manholes.

7. TV Test:  The Contractor will perform a TV inspection of the sewer lines to verify alignment and profile.
Test results not meeting Town standards must be repaired at the Contractor's expense.

8. Other Testing in accordance with Town specifications may be required by the Town.  Contractor shall
include all testing costs in the price of the sewer items.

STORM DRAINS

1. Storm Drains shall be constructed of Corrugated Double Wall HDPE N-12 pipe bedded in ¾” screened
rock to 6" over top of pipe.

2. Reinforced Concrete Inlet Boxes shall be manufactured and installed so the top of the box is two inches
lower than theoretical elevation to allow field adjustments of the gutters to ensure unimpeded flow into
the boxes.  Precast inlet boxes shall be installed on compacted subgrade, using washed rock to raise the
box to design elevation.  Back fill around inlet boxes shall be 3/4 minus road base gravel compacted to
95% modified proctor density, ASTM D-1557, and will be tested.  Contractor shall include cost of road
base backfill of inlet boxes & manholes in the cost each structure.

3. Precast concrete structures:  Shop drawings of precast structures shall be submitted to the Engineer for
review at least 10 days prior to casting.  The joints between RCP and precast concrete structures shall be
sealed with non shrink grout.

4. Lamp test:  The Engineer will visually check the alignment of the pipeline by looking through it.  At least
95% of a full circle must be visible when viewed from structure to structure.

IRRIGATION PIPELINE

1. See “McCormick Ditch Relocation” plans for design and details of the irrigation pipeline.

2. Temporary Inlet:  The irrigation pipeline was designed to accommodate temporary irrigation inflow and
historic stormwater flows at irrigation structure #4.  This inlet shall be capped and sealed when the
storm sewer pipeline is placed in service.

STREET SPECIFICATIONS

1. Crested Butte Specifications:  All street construction work shall be performed in conformance with
these Plans, and with Crested Butte Criteria for Public Works, supplemented as needed with standard
street details published separately by the Town of Crested Butte, and with CDOT Standard
Specifications for Roads and Bridges, latest edition.  In the event of a conflict in specifications, the
more rigorous specification shall apply.

2. Survey Control:  The Owner will provide one (1) set of cut / fill stakes on a 100' grid for primary bulk
excavation and fill for overlot grading.  Owner will subsequently provide one (1) set of cut / fill stakes
at 50' intervals plus PC's, PT's, and grade breaks on both sides of each street, at offsets designated by
the Contractor, for street construction and subgrade preparation.   Stakes lost during construction will
be replaced at the Contractor's expense, including stakes needed for the Engineer to evaluate the
Contractor's work.

3. Subgrade Preparation in Undisturbed Native Material:  Contractor shall scarify subgrade to 12" deep,
moisture condition to +/- 2% of optimum moisture, and compact to 90% of Modified Proctor, ASTM D
1557, prior to placement of structural fill or base course gravel, unless otherwise directed by the
Engineer.  Subgrade preparation and density testing may not be required where excavation to design
elevation reveals tight, dense native material.  Call the Engineer to observe subgrade upon completion
of excavation.  Density testing will be provided by the Owner.  Retesting in areas where density tests
failed to meet the specification will be made at the Contractor's expense.  Contractor shall finish the
subgrade to within +.05' / -0.15' of design elevation.

4. Subgrade Preparation of Man Placed Structural Fill:  Contractor shall moisture condition subgrade
structural fill to +/- 2% of optimum moisture, and compact to 90% of Modified Proctor, ASTM D 1557,
prior to placement of base course gravel.  Density testing will be provided by the Owner.  Retesting in
areas where density tests failed to meet the specification will be made at the Contractor's expense.
Contractor shall finish the subgrade to within +.05' / -0.15' of design elevation.

5. Contractor shall set hubs left, right, and center at not more than 50' intervals to control subgrade
finishing operations prior to placement of base course gravel, and shall replace any hubs lost during
finishing operations to facilitate final elevation checks by the Engineer.  Contractor may substitute GPS
controlled grading equipment for blue top hugs.

6. Subsurface Soil Conditions:  Existing native soil conditions at subgrade elevation may not be
satisfactory for road construction without remedial measures at some locations within the project.
The Engineer will evaluate the subgrade prior to placement of subbase.  At any location where
unstable subgrade conditions are encountered, the Engineer will determine appropriate remedial
measures.

7. Compensation for Extra Work to Stabilize Subgrade:  The Contractor shall be compensated by Change
Order for extra work, if any, required to stabilize the subgrade.

8. Proof Roll Observation by the Engineer:  Contractor shall proof roll the finished street subgrade
utilizing a fully loaded tandem dump truck or tandem water truck in the presence of the Engineer prior
to placement of base course gravel to demonstrate the stability, uniformity, and compaction of the
subgrade.  Proof rolling is incidental to the work, and the cost thereof shall be included in Contractor's
unit prices.  Any areas that yield excessively, in the judgment of the Engineer, will be reprocessed and
recompacted to specifications at no additional expense to Owner, and shall be proof rolled again to
demonstrate competence of the subgrade.

9. Subbase Gravel, if required, shall be crushed gravel conforming to CDOT Class 2 gradation
specifications, compacted to 90% Modified Proctor, ASTM D 1557, at +/- 2% of optimum moisture.
Density testing will be provided by the Owner.  Retesting in areas where density tests failed to meet
the specification will be made at the Contractor's expense.

10. Base Course Gravel shall be crushed gravel conforming with CDOT Class 6 gradation specifications,
compacted to 95% Modified Proctor, ASTM D 1557, at +/- 2% of optimum moisture.  At least 50% of
the coarse aggregate (plus #4 sieve size) shall have at least 2 fractured faces. Density, gradation, and
fractured face testing will be provided by the Owner.  Retesting in areas where density tests failed to
meet the specification will be made at the Contractor's expense.  Contractor shall submit samples of
proposed base course gravel for testing at least 10 days in advance of use on the project.

11. Base Preparation for Paving:  Tolerances for base preparation for paving (3" mat): gravel base course
shall be finished to match curb or pan at a depth of 2 1/2" below the lip of the gutter prior to paving.
Allowable tolerance for compacted base course prior to paving shall be +/- 1/4" at curb line, and  -0"
to +1" at centerline.  Contractor shall set bluetop hubs on 50' intervals at centerline to control gravel
finishing operations.

12. Proof Roll Observation by the Engineer:  Contractor shall proof roll the base course prior to placement
of paving to demonstrate to the Engineer the stability, uniformity, and compaction of the base. Any
areas that yield excessively, in the judgment of the Engineer, will be reprocessed and recompacted to
meet specifications at no additional expense to Owner, and shall be proof rolled again to demonstrate
competence of the base course gravel.  Proof rolling is incidental to the work, and the costs thereof
shall be included in the price of gravel.

13. Manhole Covers shall be installed flush with or slightly below the grade of the base course gravel.
Density tests of base course gravel will be performed within 12" of the manhole.  The top of the cover
shall be set to match street grade longitudinally, and to match the cross slope perpendicularly.   Grout
placed under the ring shall be full width of the base of the ring.  Allowable tolerance from design
elevation and slope shall be +/- 1/4".  At the time of placement of the 3" thick asphalt mat, a manhole
riser ring shall be installed to set the top of the cover 3/4" (+/- 1/4") below finished pavement surface.

14. Survey Control for Curb & Gutter:  The Owner will provide one (1) set of cut / fill stakes at 50' intervals,
plus BCR's, ECR's, grade breaks, and radius points, on both sides of each street, to construct the curb
and gutter.  Stakes lost during construction will be replaced at the Contractor's expense.

15. Concrete shall conform to CDOT Class D concrete specifications.  Contractor shall submit a concrete
mix design to the Engineer for approval at least 10 days prior to the first concrete placement.
Concrete shall achieve 4,500 psi strength at 28 days.  Slump shall not exceed 4".  Sprinkling water on
the surface during finishing is prohibited.  Freshly placed concrete surfaces shall be protected from rain
for 24 hours.  Concrete flatwork shall be protected with curing compound approved by the Engineer
applied immediately after finishing work is complete.  Concrete shall be protected from freezing for at
least 5 days after placement.  If daytime temperatures are consistently below 60 F, and fall below
freezing at night, ACI specifications for cold weather concrete placement will be implemented.  The
Owner will provide quality assurance testing.

16. Concrete Ponding Tolerance:  All concrete surfaces shall be finished to drain.  Gutters and pans shall be
checked for ponding by the Engineer.  Any area that holds water more than 1/2" deep, or which covers
more than 2 sf, shall be repaired or reconstructed as directed by the Engineer.

17. Asphalt Pavement:  Paving shall conform to CDOT specifications.  The hot bituminous pavement
mixture shall be designed in accordance with CDOT procedures for Superpave mixes by an accredited
laboratory, and shall be signed and stamped by a Colorado Registered Engineer.  The mix design shall
be one that is in current use on CDOT work in this area, and shall conform to the tolerances specified
in Table 401-1, CDOT Standards for Road & Bridge Construction, current edition.  Contractor shall
submit a mix design to the Engineer for approval at least 10 days prior to paving.  The asphalt binder
shall be a performance graded binder in common use on CDOT projects in this area and at this
elevation (PG 58-28 unless otherwise approved).  Aggregate gradation shall be CDOT Grading S or SX,
or a substitute approved by the Engineer.  Aggregate shall conform to CDOT fractured face
requirements for Superpave asphalt mixes.  Three inch mats shall be placed in a single lift.  Pavement
shall be compacted to 94% +/-2% of maximum theoretical density.  CDOT temperature restrictions for
asphalt placement will be fully observed.  Quality assurance testing will be provided by the Owner.
Contractor shall notify the Engineer at least 72 hours in advance of paving in order to schedule testing.

18. Pavement Tolerances:  Smoothness tolerances shall conform to CDOT specifications and measurement
protocols.  Pavement adjacent to concrete shall be finished off 3/4" (+/- 1/4") above lips of gutters and
1" (+/- 1/4") above edges of pans.
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EXHIBIT “F” 
 

Ditch Relocation Agreement 
 
See Ditch Relocation Agreement and Grant of Easement recorded in the official real property 
records of the Office of the Clerk of Recorder of Gunnison County, Colorado on _____________ 
at Book ______, Page _________. 
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EXHIBIT “G” 
 

Project Estimate 
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Ditch Relocation Agreement and Grant of Easement 
 

THIS DITCH RELOCATION AGREEMENT and GRANT OF EASEMENT (this 
“Agreement”) is made and entered into this ____ day of ________________, 20__ (the 
“Effective Date”) by and between the TOWN OF CRESTED BUTTE, a Colorado home rule 
municipality (the “Town”) and SHEEP MOUNTAIN PARTNERS, LLC, a Colorado limited 
liability company (“Sheep Mountain”) (collectively “Ditch Holders”); and RUTH M. 
KAPUSHION FAMILY PARTNERSHIP, LLLP, a Colorado limited liability limited 
partnership (“Owner”). 
 

WITNESSETH: 
 

WHEREAS, the Owner is the fee title owner of the real property (the “Development 
Property”) described in Exhibit “A” of the Development Improvements Agreement made and 
entered into on the ____ day of ________________, 20__ by and between the Town and the 
Owner, and recorded at Reception No. ________, Gunnison County Clerk and Recorder’s Office 
(the “Development Improvements Agreement”). 
 

WHEREAS, the development project described in the Development Improvements 
Agreement (the “Project”) includes construction of the improvements (the “Improvements”) 
described on Exhibit “E” of the Development Improvements Agreement, at the Owner’s sole 
expense, in strict accordance with Town-approved plans and specifications; 

 
WHEREAS, construction of the Improvements includes relocating and piping a segment 

of the McCormick Ditch that crosses the Development Property and maintenance of the same for 
a two-year period following completion (the “Relocation Work”); 

 
WHEREAS, the McCormick Ditch, located in Gunnison County, Colorado, is 

adjudicated to divert and carry the following water rights out of Coal Creek: 
 

Priority Case No. Appropriation Date Adjudication Date Amount (cfs) 
164 CA 1325 6/1/1903 9/14/1906 2.25 
533 CA 5590 6/1/1903 1/27/1961 6.75 
558 CA 5590 4/1/1952 1/27/1961 1.0 

    TOTAL = 10.0 
 
WHEREAS, the Ditch Holders own all McCormick Ditch water rights, structures, 

easements, and physical appurtenances. Specifically, the Town owns 6.11 c.f.s., or 
approximately 61%, of the water decreed to be carried in the Ditch; and Sheep Mountain owns 
3.89 c.f.s., or approximately 39%, of the water decreed to be carried in the Ditch, which interests 
are further described as follows: 
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Priority  Total Decreed Town Sheep Mountain 

164 

533 

558 

2.25 c.f.s. 

6.75 c.f.s. 

1.0 c.f.s. 

1.28 c.f.s.1 

3.83 c.f.s. 

1.0 c.f.s. 

0.97 c.f.s. 

2.92 c.f.s. 

0 c.f.s. 

TOTALS: 10.0 c.f.s.  6.11 c.f.s. (61%) 3.89 c.f.s. (39%) 

 
 
WHEREAS, the Ditch Holders desire to protect their respective property interests in the 

McCormick Ditch from any and all injury and/or increased operational, maintenance, repair and 
replacement expenses that may result from the Relocation Work, except as provided for herein; 
and  

 
WHEREAS, the Owner agrees to grant the Ditch Holders an easement on the 

Development Property for the relocated and piped segment of the McCormick Ditch under the 
terms and conditions of this Agreement. 
 

NOW THEREFORE, in consideration of the preambles, covenants, conditions and 
agreements set forth in this Agreement, the parties agree as follows: 
 

AGREEMENT and GRANT OF EASEMENT: 
 
1. Preamble. The parties recognize the McCormick Ditch water rights, structures, 
easements, and physical appurtenances as valuable property rights that must be protected from 
any and all harm that may result from the Relocation Work. The parties further recognize that 
this Agreement establishes contract duties, rights, and remedies to protect the Ditch Holders’ 
respective property interests in the McCormick Ditch. The Owner acknowledges and agrees that 
the relocated and piped segment of the McCormick Ditch must be capable of handling up to 10 
cubic feet per second of flow (“c.f.s.”), the decreed capacity of the McCormick Ditch, through 
the entirety of its length. 
  
2. Approval of, and Changes to, the Improvements. Each Ditch Holder has approved the 
plans to construct the Relocation Work as attached as Exhibit “A” and incorporated by reference 
into this Agreement. These agreed-upon plans for the Relocation Work form a material basis of 
this Agreement. The Ditch Holders reserve the right to review and approve, disapprove, or 
approve with conditions, any material changes or other updates to the Relocation Work plans, 

                                                 
1 The Division 4 Water Court changed 0.5 cfs of the total 2.25 cfs decreed to Priority 164 to include municipal and 
domestic uses in Case No. W-578. The Town’s 1.28 cfs ownership interest in Priority 1.64 includes the full changed 
0.5 cfs. The Court added an alternate point of diversion at the Crested Butte Water Ditch (aka municipal intake) for 
0.14 cfs of the Town’s changed 0.5 cfs in Case No. 02CW63. The Town’s remaining 1.14 cfs ownership interest in 
Priority 1.64 (1.28 cfs minus 0.14 cfs) is the subject of the requested changes of water right pending Case Nos. 
16CW3085 and 16CW3086.   
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prior to commencement of any construction work by the Owner relating to the changes. The 
Ditch Holders will not unreasonably withhold their approval of any changes or other updates, 
and will provide the Owner with their approval or reasons for denial in writing as soon as 
reasonably possible but in any case within five business days of receipt of the Owner’s written 
proposal and request to make changes. However, the Ditch Holders reserve the right to require 
restoration, alteration, and/or remedial efforts as conditions of their approval. In the event that 
the Ditch Holders require assistance from an engineer and/or attorney to review any changes or 
other updates to the Relocation Work plans, the Owner will pay the costs of such services; 
provided that payment to the Town of its costs shall be addressed by separate reimbursement 
agreement agreed to by and between the Town and Owner. All approved changes or other 
updates to the Relocation Work plans will be incorporated into the meaning of the Relocation 
Work as used in, and for purposes of, this Agreement.  
 
3. Timely and Proper Completion of Construction of the Relocation Work.   
 

3.1. The Owner is not obligated to start the Relocation Work until 2 years following 
execution of this Agreement by all parties. 

 
3.2. The Owner must accomplish all Relocation Work that involves turning off the 

McCormick Ditch at times that does not interfere with operation of the McCormick Ditch and 
that is outside the McCormick Ditch’s historic season of use of May 1 through September 15 of 
each year, unless the Ditch Holders agree otherwise in writing. Notwithstanding any other 
provision of this Agreement to the contrary, (a) notice to or approval by the Ditch Holders shall 
not be required for Relocation Work that does not involve turning off the McCormick Ditch; (b) 
the McCormick Ditch shall not be turned off between May 1 and September 15, except upon the 
prior written approval of the Ditch Holders, which may be granted or withheld by the Ditch 
Holders in their sole, subjective discretion; (c) between September 15 and October 31, Owner 
shall have the right to turn off the McCormick Ditch once for up to 7 days upon 7 days prior 
written notice to the Ditch Holders; and (d) between November 1 and April 30, Owner shall have 
the right to turn off the McCormick Ditch at any time without notice to or approval by the Ditch 
Holders. The Ditch Holders agree Owner shall provide, construct and operate a temporary 
bypass pipeline throughout the construction project contemplated hereunder which will allow for 
the continued flow of the McCormick Ditch during construction so long as such pipeline delivers 
McCormick Ditch water down-ditch of the construction site in the same manner and in the same 
quality as the historic Ditch; and that use of such pipeline will not be considered “turning off the 
McCormick Ditch” as used in this paragraph.  This temporary bypass pipeline shall, among other 
things, serve to ensure that stormwater from the construction site will not enter the McCormick 
Ditch system. All stormwater from the site will be routed into the Town’s stormwater system at a 
point that is north and downstream of the combined irrigation/stormwater box presently located 
where the McCormick Ditch crosses 6th Street.       

 
3.3. The Owner must accomplish all Relocation Work, at Owner’s sole cost and 

expense, in a workmanlike manner and in strict conformity with the Relocation Work 
components of the plans attached as Exhibit “A” (or any changes or other updates to the 
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Relocation Work plans made pursuant to paragraph 2 above). The Owner must also ensure that 
the McCormick Ditch’s carrying capacity of 10 c.f.s., volume of water flow, velocity of water 
flow, quality of water, and water seepage qualities (to the extent the ditch remains an open 
structure) are maintained at values consistent with the values existing prior to completion of the 
Relocation Work, and that any measuring devices along the length of the McCormick Ditch 
removed as part of the Relocation Work are suitably replaced in appropriate locations as 
provided in the Relocation Work plans. To ensure compliance with this Agreement, the Owner 
will include construction of the Relocation Work in any performance and warranty sureties 
provided to the Town pursuant to the Development Improvements Agreement between the Town 
and Owner. To the extent practically feasible, the Owner will also include Sheep Mountain as a 
named benefitted party under any performance and warranty sureties covering construction of 
the Relocation Work; and will include the Ditch Holders as additional insureds on applicable 
property and liability insurance policies covering the Relocation Work. The Owner also hereby 
provides each Ditch Holder with an express construction and performance warranty for the 
Relocation Work extending two years following certification of completion of the Relocation 
Work as described in this paragraph. Upon completion of the Relocation Work, the Owner’s 
professional engineer will certify in writing to the Ditch Holders that construction was 
accomplished in a workmanlike manner and in strict conformity with the Relocation Work plans. 
Upon receipt of such certification, and within a two-month time period based on ability to 
observe the actual performance of the Relocation Work under a full flow and peak scenarios 
during the May 1 through October 31 season of use, the Ditch Holders will undertake a test and 
inspection of the completed Relocation Work. The Ditch Holders will then provide the Owner 
with notice of approval of the Relocation Work, or notice of any construction items that do not 
substantially comply with the approved Relocation Work plans or that otherwise do not perform 
as required under the terms of this Agreement. Upon receipt of any notice of failure of 
compliance, the Owner will undertake to fully correct the items that do not substantially comply 
with the approved plans or the required performance of the Relocation Work. The Owner will 
then re-undertake and re-comply with the certification and inspection processes set forth in this 
paragraph as if it had completed the original construction. The Owner will likewise re-undertake 
and re-comply with the certification and inspection process set forth in this paragraph for any 
approved changes or other updates to the Relocation Work made pursuant to paragraph 2 above. 

 
3.4. Once the Ditch Holders have certified the completed Relocation Work pursuant to 

paragraph 3.3 above, the Owner will hire a licensed surveyor to prepare a field survey showing 
the location and legal descriptions of the centerline of the new relocated and piped McCormick 
Ditch alignment, the width of the easement granted pursuant to paragraph 4 below, and the entire 
segment of McCormick Ditch that crosses the Development Property. Upon completion of the 
field survey, the Owner will record the survey, along with a memorandum incorporating the 
survey into this Agreement, with Gunnison County Clerk and Recorder’s Office. 
 
4.  Grant of New Easements for Realigned Ditch.  
 

4.1 Owner hereby conveys and grants to each Ditch Holder a perpetual, non-exclusive 
easement, free and clear of all encumbrances, for the realigned McCormick Ditch that traverses 
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the Development Property (the “Easement”). To the extent that any lender(s) hold liens upon the 
Development Property, Owner shall obtain and record executed consent(s) and lien 
subordination(s) by such lender(s) to all terms of this Agreement prior to the Ditch Holders’ 
execution of the Quit Claim Deed vacating the historic ditch alignment, the form of which is 
attached hereto as Attachment B. The Easement shall be 40 feet wide and located on either side 
of the relocated ditch’s centerline, as follows: (1) the Easement over Block 2 shall encumber the 
south six feet of Lots 17-32 and extend thirty-four feet north into Teocalli Avenue; (2) the 
Easement over Block 12 shall encumber the north six feet of Lots 6-16 and extend thirty-four 
feet south into Teocalli Avenue. The general location of the Easement is reflected on 
Attachment A attached hereto. Upon completion, testing, surveying, and final Ditch Holder 
approval and certification of the Relocation Work under the terms and conditions of this 
Agreement, the actual as-built location of the Easement shall be surveyed and reflected in an 
amended Attachment A that shall be appended to this Agreement by recordation in the Office of 
the Clerk and Recorder of Gunnison County, Colorado. This Easement is granted for purposes of 
transporting up to 10 c.f.s. of water carried through the McCormick Ditch, and for accessing the 
ditch for inspection, monitoring, cleaning, operation, maintenance, repair and replacement and 
reconstruction pursuant to this Agreement. The Easement will be binding upon, and will inure to 
the benefit of, the parties and their heirs, successors, assigns, and personal representatives, and 
will run with the lands benefited and burdened by this Agreement. 

 
4.2 To the extent the Easement is located within the Town’s public right of ways, the 

Town likewise hereby conveys and grants to Sheep Mountain, free and clear of all 
encumbrances, a corresponding perpetual, non-exclusive easement for the portion of the 
Easement that will be located within the public rights-of-way for Teocalli Avenue, Fifth Street, 
and Sixth Street. The general location of the portion of the Easement that will be on Town 
property is reflected on Attachment A attached hereto. Upon completion, testing, surveying, and 
final Ditch Holder approval and certification of the Relocation Work under the terms and 
conditions of this Agreement, the actual as-built location of the Easement shall be reflected in an 
amended Attachment A that shall be appended to this Agreement by recordation in the Office of 
the Clerk and Recorder of Gunnison County, Colorado. The portion of the Easement that will be 
located upon Town property is also granted to Sheep Mountain solely for purposes of 
transporting up to 10 c.f.s. of water through the McCormick Ditch, and for accessing the ditch 
for inspection, monitoring, cleaning, operation, maintenance, repair and replacement as limited 
in strict accordance with the terms and conditions of this Agreement. The Easement will be 
binding upon, and will inure to the benefit of, the parties and their heirs, successors, assigns, and 
personal representatives, and will run with the lands benefited and burdened by this Agreement. 

 
4.3 The Easement granted in this section 4 shall be non-exclusive, such that as 

servient landowners, the Town and the Owner shall retain the right to use and enjoy their 
respective properties within the Easement area, so long as such use and enjoyment does not 
interfere with the Ditch Holder’s rights under this Agreement. In general, permanent type items 
or improvements (such as, but not limited to buildings, sheds, pools, fences, gates) are not 
allowed to be installed in the Easement area. Other type of items or improvements (such as, but 
not limited to, trees, bushes, brush, lawn, landscaping, gardens, sidewalks, Town utilities, or 
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pavement) are allowed. To the extent not enumerated above, the Town shall be the final arbiter 
in its sole discretion as to what items or improvements are allowed to be constructed or remain in 
the Easement area. The Town shall have the right to require immediate removal of any 
unauthorized items or improvements, at the Owner’s expense.  
 
5. Abandonment of Historic Easement Alignment. The existing alignment of the segment of 
the McCormick Ditch that crosses the Development Property is shown on the plans attached as 
Exhibit “A” of this Agreement. Upon completion, testing, surveying, and final Ditch Holder 
approval and certification of the Relocation Work under the terms and conditions of this 
Agreement, the Ditch Holders will abandon or vacate their easement for the existing historic 
alignment; provided however, that before such vacation occurs, Ditch Owners shall have the 
right to remove and retain any and all personal property or ditch improvements belonging to 
Ditch Owners within said existing historic alignment. After 30 days following final certification 
of the Relocation Work pursuant to paragraph 3.3 above, and only upon request, the Ditch 
Holders will deliver to the Owner a quitclaim deed in substantially the form attached as 
Attachment B vacating the existing historic McCormick Ditch alignment and conveying and 
granting their easement for the old alignment back to the Owner, subject to Ditch Holders’ rights 
in the Easement to be confirmed pursuant to Section 4, above.      
 
6. Operation, Maintenance, Repair, and Replacement.   
 
 The Owner shall be solely responsible for maintenance, repair or replacement of the 
portion of the McCormick Ditch that crosses the Development Property, including the “by-pass” 
line to be installed during construction per Section 3.2, prior to, during, and after completion of 
the Relocation Work for a period of two years pursuant to the two-year warranty period provided 
for in section 3.3 above. After the two-year warranty period expires, the Town shall thereafter be 
solely responsible for all operation, maintenance, repair and replacement (“OMRR”) of the 
portion of the McCormick Ditch that crosses the Development Property pursuant to a separate 
agreement entitled “McCormick Ditch Agreement” being entered into by the Town and Sheep 
Mountain contemporaneously with this Agreement, and Sheep Mountain shall have no 
obligations or liability for the same. The Owner or the Town, as applicable, will perform all 
OMRR of the portion of the ditch that crosses the Development Property in a manner to ensure 
that the McCormick Ditch’s carrying capacity of 10 c.f.s., volume of water flow, velocity of 
water flow, quality of water, and water seepage qualities (to the extent the ditch remains an open 
structure) are maintained, and otherwise in a manner that allows the McCormick Ditch to 
operate efficiently and effectively, and with maximum value to the Ditch Holders; and in a 
manner that prevents or mitigates any damages to down-gradient property and to the ditch’s 
structures, laterals, and appurtenances. 
 
7. Indemnification.   
 

7.1. During construction and throughout the two-year warranty period provided for in 
section 3.3. above, the Owner shall indemnify and hold harmless the Ditch Holders from any and 
all liability, including court costs and attorneys’ fees, resulting from untimely or improper 
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performance of the Relocation Work of the segment of the McCormick Ditch that crosses the 
Development Property During the same two year time period, Owner further agrees to indemnify 
and hold harmless the Ditch Holders from any and all liability resulting from flooding, erosion, 
sedimentation, blockage, failure to deliver water in historic amounts, or other malfunction of the 
segment of the McCormick Ditch that crosses the Development Property. This indemnification is 
construed broadly and covers all fees, costs, judgments, and damages incurred by any Ditch 
Holder, regardless of whether or not such fees, costs, judgments, or damages stem from an action 
that is filed or threatened. 
 
 7.2. The Ditch Holders will promptly notify the Owner in writing upon the filing of 
any action, claim, or lawsuit for which any Ditch Owners seeks indemnification pursuant to 
paragraph 7.1 above. The notice will include a statement describing the liability and related 
events for which the Ditch Owner seeks indemnification. 
 
8. Lien Waivers. The Owner expressly waives in advance its rights and the rights of its 
contractors and subcontractors to any and all liens arising out of performance of the Relocation 
Work. It will obtain lien waivers, in a form reasonably acceptable to the Ditch Holders, from any 
and all laborers or materialmen that will be performing any of the Relocation Work.  
 
9. Attorney Fees. In the event that one or more of the parties to this Agreement deems it 
necessary to take legal action to enforce or defend any part of this Agreement, the prevailing 
party will recover its reasonably incurred attorneys’ fees and costs. 
 
10. Sheep Mountain’s Fees and Costs.  As part of the consideration for this Agreement, 
Owner agrees to reimburse Sheep Mountain the amount of $ $32,809.50 for attorneys’ and 
engineers’ fees incurred by Sheep Mountain in negotiating this Agreement.  
 
11. Notice. All notices required under this Agreement must be in writing, and must be hand-
delivered or sent by facsimile transmission or regular mail to the addresses of the parties listed in 
this paragraph. All facsimile transmissions are considered effective upon transmission receipt. 
All notices by mail are considered effective 72 hours after deposit in the U.S. mail if inscribed 
with the proper address. Any party may give notice of a change in its address pursuant to the 
terms of this paragraph. 
 
  Town:     Town of Crested Butte 
       Attn:  Town Manager 
       P.O. Box 39 
       507 Maroon Avenue 
       Crested Butte, CO 81224 
    
  with copy to:    Town of Crested Butte 
       Attn: Town Attorney 
       P.O. Box 39 
       507 Maroon Avenue 
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       Crested Butte, CO 81224 
    
  Sheep Mountain:   Sheep Mountain Partners, LLC 
      900 69TH St. 

Boulder, CO 80303-3104 
 
  with copy to:    Mark Hamilton, Esq. 
       Holland & Hart, LLP 
       600 E. Main St., Suite 104 
       Aspen, CO 81611 
  
  Kapushion:    Ruth M. Kapushion Family Partnership LLLP 
       P.O. Box 343 
       429 Gothic Avenue 
       Crested Butte, CO 81224 
    

with copy to:    David Leinsdorf, Esq. 
     P.O. Box 187 
     215 Elk Avenue 
     Crested Butte, CO 81224 
 

12.  Binding Agreement. This Agreement inures to the benefit of, and is binding upon, the 
heirs, executors, administrators, successors, and assigns of all parties. The easement granted in 
paragraph 5 runs with the Development Property for the benefit of the Ditch Owners, and is 
binding on all parties to this Agreement and their heirs, successors, and assigns having any right, 
title or interest in all or any part of the lands benefited and burdened by this Agreement.  
 
13. Entire Agreement of the Parties. This Agreement and the related Development 
Improvements Agreement and McCormick Ditch Agreement constitute the entire agreement 
between the parties and supersede all prior agreements, offers, acceptances, and understandings 
of the parties with respect to the Relocation Work.  All prior and contemporaneous 
conversations, negotiations, possible alleged agreements, representations, covenants, and 
warranties concerning the Relocation Work are now merged into this Agreement and the related 
Development Improvements Agreement and McCormick Ditch Agreement, as applicable.   
 
14. Recordation. Upon execution, the Owner will record this Agreement at the Gunnison 
County Clerk and Recorder’s Office. 
 
15.  Counterparts. This Agreement may be executed in counterpart copies, which taken 
together constitute the agreement between the parties.  
 

IN WITNESS WHEREOF, the parties have executed this Agreement as of the day and 
year first written above. 
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TOWN OF CRESTED BUTTE,  
a Colorado home rule municipality 
 
 
By: _________________________  Date: _________________________ 
 James A. Schmidt, Mayor 
 
ATTEST: 
 
_______________________    (SEAL) 
Lynelle Stanford, Town Clerk 
 
 
STATE OF COLORADO  ) 
             ) ss. 
COUNTY OF GUNNISON  ) 
 
 Subscribed and sworn to me before this ____ day of ________________, 20__, by James 
A. Schmidt, Mayor of the Town of Crested Butte, a Colorado home rule municipality. 
 
 Witness my hand and official seal. 
 My commission expires: 
      ___________________________________ 
      Notary Public 
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SHEEP MOUNTAIN PARTNERS, LLC  
a Colorado limited liability company 
 
 
By: _________________________  Date: _________________________ 
 Ryan Martens, Manager 
 
 
STATE OF COLORADO  ) 
             ) ss. 
COUNTY OF GUNNISON  ) 
 
 Subscribed and sworn to me before this ____ day of ________________, 20__, by Ryan 
Martens as Manager of Sheep Mountain Partners, LLC, a Colorado limited liability company. 
 
 Witness my hand and official seal. 
 My commission expires: 
      ___________________________________ 
      Notary Public 
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RUTH M. KAPUSHION FAMILY PARTNERSHIP, LLLP 
A Colorado limited liability limited partnership 
 
 
By: _________________________  Date: _________________________ 
 Ina Kristine Kapushion 
 
 
By: _________________________  Date: _________________________ 
 Antonette C. Kapushion 
 
 
STATE OF COLORADO  ) 
             ) ss. 
COUNTY OF GUNNISON  ) 
 

Subscribed and sworn to me before this ____ day of ________________, 20__, by Ina 
Kristine Kapushion, as ____________ of the Ruth M. Kapushion Family Partnership, LLLC, a 
Colorado limited liability limited partnership. 
 
 Witness my hand and official seal. 
 My commission expires: 
      ___________________________________ 
      Notary Public 
 
STATE OF COLORADO  ) 
             ) ss. 
COUNTY OF GUNNISON  ) 
 

Subscribed and sworn to me before this ____ day of ________________, 20__, by 
Antonette C. Kapushion, as ____________ of the Ruth M. Kapushion Family Partnership, 
LLLC, a Colorado limited liability limited partnership. 
 
 Witness my hand and official seal. 
 My commission expires: 
      ___________________________________ 
      Notary Public 
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ATTACHMENT A 
 

Ditch Easement Location 
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McCormick Ditch
Headgate

Coal Creek

Sheep Mountain
Partners, LLC

McCormick
Ranch

Ditch Relocation
by Ruth M. Kapushion
Family Partnership, LLLP

Attachment A
McCormick Ditch Location Map

McCormick Ditch Agreement

®0 500 1,000250

Feet

Date: 2018-12-10
File: 1489-2.0
Drawn: ABS/DNR
Approved: MJE

Source:  USDA NAIP 2017 - Gunnison County

RESOURCE
909 Colorado Avenue / Glenwood Springs, CO 81601

Voice: (970) 945-6777 - Web: www.resource-eng.com

E N G I N E E R I N G, I N C.

1 in = 500 ft
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AMENDED PLAT OF

BLOCK 1, LOTS 17-27 AND BLOCK 12, LOTS 6-16

TOWN OF CRESTED BUTTE

SITUATED IN SECTION 3, TOWNSHIP 14 S, RANGE 86 W, 6TH PRINCIPAL MERIDIAN

TOWN OF CRESTED BUTTE, GUNNISON COUNTY, COLORADO

FOR THE PURPOSE OF CREATING UTILITY, DRAINAGE AND IRRIGATION EASEMENTS

VICINITY MAP

DATE:

JOB NO.:

DRAWN BY:

FILE:

ADDRESS & PHONE:

TYPE:

SHEET:

TITLE:

CLIENT:

FIELD BOOK: DATE:

JOB NO.:

DRAWN BY:

FILE:

ADDRESS & PHONE:

TYPE:

SHEET:

TITLE:

CLIENT:

DEL-MONT CONSULTANTS, INC.
E  N  G  I  N  E  E  R  I  N  G     ▼     S  U  R  V  E  Y  I  N  G

125 Colorado Ave.▼ Montrose, CO 81401 ▼ (970) 249-2251 ▼ (970) 249-2342 FAX

www.del-mont.com ▼ service@del-mont.com

PJI 10/3/18

16109V_PLAT 16109

RUTH M. KAPUSHION FAMILY PARTNERSHIP

PLAT

AMENDED PLAT

BLOCK 1 LOTS 17-27 ; BLOCK 12 LOTS 6-16 
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ATTACHMENT B 
 

Quitclaim Deed 
 
THIS QUIT CLAIM DEED was made the ____ day of ________________, 20__, by 

and between the TOWN OF CRESTED BUTTE, a Colorado home rule municipality; SHEEP 
MOUNTAIN PARTNERS, LLC, a Colorado limited liability company; (collectively 
“Grantors”); and RUTH M. KAPUSHION FAMILY PARTNERSHIP, LLLP, a Colorado 
limited liability limited partnership (“Grantee”). 
 

WITNESSETH, Grantors, for and in consideration of the sum of TEN DOLLARS and 
other good and valuable consideration, the receipt and sufficiency of which is hereby 
acknowledged, have remised, released, granted, sold, conveyed, and QUITCLAIMED unto the 
Grantee, its successors and assigns forever, all right, title, interest, claim, and demand that the 
Grantors have in and to the real and personal property, together with all improvements, if any, 
situate, lying and being in the County of Gunnison, State of Colorado, described as follows: 
 

 The historic McCormick Ditch easement and ditch structure located on Grantee’s 
property described in Exhibit “A” of the Development Improvements Agreement made 
and entered into on the ____ day of ________________, 20__ by and between the Town 
of Crested Butte and the Grantee, and recorded at Reception No. ________, Gunnison 
County Clerk and Recorder’s Office (“Development Improvements Agreement”). 
Grantee’s property is also described as Lots 17-27, Block 1; Lots 6-16, Block 12; Lots 1-
13, Block 11; Lots 30-32, Block 11; and Lots 17-32, Block 2. 

 
It is the intent of the parties that Grantors, by this Deed, hereby vacate, release, and 

abandon the historic McCormick Ditch alignment and ditch structure that is no longer utilized as 
a result of the relocation and piping of the segment of the McCormick Ditch that crosses 
Grantee’s property. The new McCormick Ditch easement and alignment is described on Exhibit 
“A” of the Ditch Relocation Agreement and Grant of Easement dated __________________ and 
recorded in the Gunnison County records on ___________________ 2018 at Reception No. 
______________, and is incorporated into this Deed by reference. Grantors specifically release, 
convey, and QUITCLAIM to Grantee all their right, title, interest, claim, and demand to the 
historic alignment, subject to and reserving all of Grantors’ rights in the new ditch easement and 
alignment described in sections 4.1 and 4.2 of said Ditch Relocation Agreement and Grant of 
Easement.  
 

TOGETHER with all and singular hereditaments and appurtenances thereto belonging, 
or in anyways appertaining, and the revision and revisions, remainder and remainders, rents, 
issues, and profits thereof; and all the estate, right, title, interest, claim, and demand whatsoever 
of Grantors, either in law or in equity, of, in and to the above bargained property, with the 
hereditaments and appurtenances; 
 

TO HAVE AND TO HOLD the said premises above bargained and described with the 
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appurtenances, unto the Grantee, its successors and assigns forever. 
 

IN WITNESS WHEREOF, Grantors have executed this Deed on the date set forth 
above. 
 
 
TOWN OF CRESTED BUTTE,  
a Colorado home rule municipality 
 
 
By: _________________________  Date: _________________________ 
 James A. Schmidt, Mayor 
 
ATTEST: 
 
_______________________    (SEAL) 
Lynelle Stanford, Town Clerk 
 
 
STATE OF COLORADO  ) 
             ) ss. 
COUNTY OF GUNNISON  ) 
 
 Subscribed and sworn to me before this ____ day of ________________, 20__, by James 
A. Schmidt, Mayor of the Town of Crested Butte, a Colorado home rule municipality. 
 
 Witness my hand and official seal. 
 My commission expires: 
      ___________________________________ 
      Notary Public 
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SHEEP MOUNTAIN PARTNERS, LLC  
a Colorado limited liability company 
 
 
By: _________________________  Date: _________________________ 
  
 
 
STATE OF COLORADO  ) 
             ) ss. 
COUNTY OF GUNNISON  ) 
 
 Subscribed and sworn to me before this ____ day of ________________, 20__, by 
____________________, as ____________ of Sheep Mountain Partners, LLC, a Colorado 
limited liability company. 
 
 Witness my hand and official seal. 
 My commission expires: 
      ___________________________________ 
      Notary Public 
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GENERAL SPECIFICATIONS

1. Safety Requirements:  The Contractor shall have full and complete responsibility for jobsite safety, and
shall perform all work in full conformance with all Federal, State, and local safety regulations.

2. Contractor Investigation:  The Contractor shall familiarize himself with local conditions and the
specifications of the governing entities, and shall examine the site, make such tests, and perform such
explorations as he deems necessary to evaluate all conditions on site, in order to perform the work in
accordance with the Contract Documents for the Contract Price within the Contract Time.

3. Underground Utility Locates:  The Contractor shall have full responsibility to identify, locate, and protect
all existing utilities lines, and to repair any damage to utilities caused by Contractor's operations.
Contractor shall contact the Town of Crested Butte, the Utility Notification Center of Colorado
(1-800-922-1987), and individual utility companies as needed, to locate existing underground utilities
prior to construction.  The construction drawings show utilities that were located for the site survey and
represent the best information available at the time, but may not be complete or current.

4. Hazardous Materials:  In the event that the Contractor encounters any hazardous materials on the site
(including but not limited to asbestos cement pipe), Contractor shall leave such materials undisturbed
and shall contact the Owner for directions regarding disposal of said materials.

5. Town of Crested Butte Standards and Specifications:  All construction work shall be performed in
conformance with the Crested Butte Public Works Criteria for Design and Construction:  Earthwork,
Sewer, and Water (March 2009 or later version), and with standard details published separately by the
Town.

6. CDOT:  Colorado Department of Transportation Standard Specifications for Road and Bridge Construction
are incorporated herein by reference to address technical details not otherwise addressed by Town
specifications, including specifically CDOT specifications for asphalt paving.

7. Conflicts:  In the event of a conflict between project specifications herein, Town specifications, and CDOT
specifications, the more rigorous requirement shall apply.

8. Stormwater Pollution Prevention Plan:  Contractor shall prepare a Stormwater Pollution Plan, obtain the
requisite permit from the Colorado Dept of Public Health & Environment, implement the plan, perform
regularly scheduled inspections of the site, compile the required records, and manage stormwater
control devices until receipt of final payment from the Owner.  Contractor shall promptly deliver copies
of the regular inspection reports to the Owner.

9. Pre Construction Conference:  Contractor shall schedule a Pre Construction Conference with the Owner,
the Crested Butte Public Works Director (or his designee), the Owner's Representative, and the Project
Engineer prior to commencement of work to establish lines of communication, quality assurance and
materials testing protocols, surveying requirements, schedules, and to clarify any uncertainties about the
intent and purpose of the design.

10. Construction Sequencing:  The design designates the sequence of construction in order to manage
construction site stormwater discharges, preserve topsoil, and to protect the interests of downstream
irrigation water users.  Contractor shall obtain written authorization from the Engineer prior to changing
the sequence of construction.

11. Construction Surveying:  Owner will provide construction staking for earthwork and pipelines, set at
offsets satisfactory to the Contractor.  Any stakes lost during construction will be replaced at
Contractor's expense, including stakes needed for the Engineer to evaluate Contractor's work.

12. Quality Control of the work is the Contractor's responsibility.  Contractor shall ensure that all structural
fill and trench backfill is compacted in conformance with project specifications.

13. Quality Assurance Testing to verify that the Contractor's work substantially conforms to the project
specifications will be provided and paid for by the Owner.  Testing shall occur at intervals and depths
determined by the Engineer, but not less than the minimum requirements of Crested Butte
specifications.  Contractor shall be responsible to notify Owner's testing laboratory of readiness for
testing, and to ensure that all necessary testing is accomplished as the work progresses.  Any work that is
covered up without required testing shall be removed and reconstructed at no expense to the Owner.

14. Density Testing Records:  Contractor shall submit records of density testing with each Pay Request, to
verify compliance with compaction and testing requirements for the work for which payment is being
requested.

15. Environmental Considerations:  This site is within a developed residential area.  Contractor shall manage
the work so as to prevent wind blown dust from leaving the site, and shall manage access in such a
manner as to prevent tracking of dirt or mud onto adjoining streets.  Primary truck access onto the site
shall be from 6th Street onto Teocalli.

16. Notifications:  Contractor shall notify the Crested Butte Public Works Department (349-5338) at least 72
hours prior to commencing construction, initiating utility connections or work within public rights of way,
or other construction activity that may require the Town's oversight or which may inconvenience local
residents.

17. Owner's Representative:  Contractor shall notify the designated Owner's Representative at least 48
hours in advance to arrange for quality assurance observation of the work.  Any work undertaken
without according the Owner's Representative the opportunity to observe the work while it is in
progress shall be removed and reconstructed by the Contractor at no additional expense to the Owner.

18. Payment for Extra Work:   A Change Order signed by the Owner is required to qualify any extra work for
extra payment.  Any extra work undertaken by the Contractor without having a Change Order signed by
the Owner shall be deemed to have been undertaken for the Contractor's convenience, and shall not be
eligible for extra compensation.

19. Record Drawings:  Contractor shall record all variations from the design on "as-built" drawings showing
the locations and dimensions of any element of the project that is not constructed as designed, and shall
provide that information to the Engineer prior to release of final payment.

20. Working Hours:  All work must follow the Town noise and construction operation hours of 7:00am to
7:00 pm.

21. Pipeline extensions across existing streets shall conform to Crested Butte regulations and specifications,
including providing traffic control, signage, barricades, and necessary measures for pedestrian safety.
Utility trenches across existing paved streets shall be backfilled with flowfill.

TECHNICAL SPECIFICATIONS

STORMWATER MANAGEMENT

Prior to initiating overlot grading or construction of the irrigation diversion pipeline, Contractor shall install
the initial stormwater management facilities required under the Stormwater Management Plan to prevent
uncontrolled release of stormwater from the construction site into the McCormick Ditch or onto adjoining
properties.  This initial work shall include construction of the first 200 lf of the permanent stormwater
pipeline, and a sedimentation pond, to facilitate controlled discharge of surface runoff from the site into the
Town's stormwater pipeline in 6th Street, and not into the McCormick Ditch.

Contractor shall regularly inspect the stormwater management facilities and needs on the site, as required by
the Stormwater Management Permit, shall periodically update the Stormwater Management Plan, and shall
adjust, modify, maintain, upgrade, and / or replace said facilities in accordance with Contractor's ongoing
regular revisions to the Stormwater Management Plan.

IRRIGATION DIVERSION
The McCormick Ditch shall be diverted into a temporary pipeline around the northerly perimeter of the work
area prior to commencing overlot grading.  Pipe shall be ADS N-12 (WT).  This pipeline shall be installed in a
shallow open trench, and shall be anchored with just enough native backfill to hold the pipeline stable.  Upon
completion of installation of all permanent pipelines within the project, the irrigation water shall be directed
into the permanent irrigation pipeline within the Teocalli right of way, and the temporary diversion pipeline

shall be disassembled and stored as directed by the Owner.
EARTHWORK:

River gravel is believed to underlay the topsoil in the low lying pasture areas.  The glacial moraine in the
higher areas will be utilized first as structural fill to construct street subgrades in low lying areas, with all
remaining available borrow to be utilized to raise elevation of the lower lots.  Topsoil shall be removed and
stockpiled from all fill and borrow zones prior to placing fill material.  Structural fills for streets shall be
constructed beginning at the top of the underlying gravel deposit.

Contractor shall remove topsoil from street rights of way and building sites, extending to the limits of cut and
fill zones, excavating down to the underlying gravel formation and / or glacial moraine prior to installation of
pipelines, construction of street structural sections, or placement of fill on building sites.  Topsoil shall be
saved and stockpiled for re-use.

The quantity of topsoil to be handled and preserved is imprecise.  Depth of topsoil is believed to be generally
1 to 3 feet deep in the low lying pasture areas of the site, and significantly less on the high ground (the glacial
moraine).  Actual depths of topsoil on site may vary significantly from these expectations.  Contractor is
advised to evaluate the site and form his own opinion about the quantity of topsoil when pricing the work.

Contractor shall call the Engineer to observe the site when topsoil stripping has been completed, prior to
placement of fill for street subgrade and building sites.

The glacial moraine includes some large rock.  Any individual stone greater than 8" in largest dimension shall
be segregated out from the bulk earthwork, and shall not be utilized in any structural fill on street rights of
way or building sites.  Rock shall be stored on site for future use constructing erosion control devices and / or
stacked rock retaining walls.

Street subgrade fills shall be constructed utilizing the glacial moraine material excavated from the high
ground on the site.  Contractor shall excavate to design elevation across the high ground (the glacial
moraine), and shall first utilize the glacial moraine thus excavated to construct the street subgrade along the
low lying portions of the streets, before using the remainder to raise the building sites.

Glacial moraine placed as fill for street subgrades and building lots shall be placed in lifts not exceeding nine
inches (0.75 feet) thick in loose thickness, moisture conditioned to +/- 2% of optimum moisture, and shall be
compacted to 90% modified proctor density, ASTM D 1557.

Density testing of structural fills will be paid for by the Owner. Testing shall be managed on a day to day basis
by the Contractor to ensure thorough and timely testing.

Any fill which fails to meet the density standard shall be reworked by the Contractor at no additional expense
to the Owner, and shall be retested at Contractor's expense.

GENERAL PIPELINE SPECIFICATIONS

1. Street Subgrade:  Streets in Phase 1 shall be constructed to subgrade elevation prior to commencing
pipeline installation unless otherwise approved by the Engineer.

2. Pipelines in Phase 1 which extend across Phase 2 shall be constructed after topsoil stripping operations
along pipeline alignments have been completed.

3. Pipelines extending across Phase 2 shall be backfilled and compacted with structural fill to design street
subgrade elevation, and then shall be covered with replacement topsoil to re-establish the existing
pasture pending construction of Phase 2.

4. Survey Control:  The Owner will provide one (1) set of stakes at manholes, inlets, and sewer service
locations at offsets satisfactory to the Contractor.

5. Replacement Stakes:  The Contractor shall be responsible to maintain the survey stakes for use in the
work.  The Owner will replace lost survey stakes at the Contractor's expense, including replacing any lost
stakes needed by the Engineer to evaluate the Contractor's work.

6. Grade Transfer:  Contractor shall be responsible to manage grade control from the stakes.

7. Topsoil:  Contractor shall manage pipeline operations so that all topsoil is removed from beneath
pipelines.  No topsoil may be used for trench backfill.

8. Trench Stabilization Rock:  If unstable ground conditions are encountered in trenches, Contractor shall
over excavate the trench as needed, and backfill to pipeline grade using 1 1/2" washed rock to stabilize
the bottom of the trench.    A signed change order is required to qualify trench stabilization rock for
compensation by Owner.  Rock furnished and installed without a signed change order will be considered
work for the convenience of the contractor, and will not be eligible for payment.

9. Direction of Installation:  Contractor shall commence pipeline installation at the low point in each system
and work uphill.

10. Laser Control of Grade and Alignment:  The Contractor shall install gravity flow pipelines using laser
pipeline grade control equipment.  The Contractor shall provide trained, competent personnel to set and
manage the laser.  The Contractor shall provide appropriate surveying equipment to establish laser
alignment from structure to structure.

11. Adjustments to Grade:  At each manhole or inlet, the Contractor shall check the actual elevation of the
pipeline as installed, and, if necessary, re-calculate the grade to the next manhole to compensate for any
error in the previous segment.  Allowable tolerances for error in elevation and alignment at structures
are defined to be 0.2' vertical and 0.5' horizontal, except when the error would reduce the grade or
other pipeline clearances below acceptable minimums, or cause precast concrete structures to protrude
above finish grade or be mis-aligned with the curb.

12. Contractor shall comply with regulations regarding disposal of water from dewatering of trenches.
Discharge of water into sewer, storm drain, or irrigation pipeline systems is prohibited.

13. Pipeline Bedding:  The Contractor shall bed all permanent pipelines and sewer services in 3/4" minus
screened or washed rock, at least 6" all around the pipe.  Rock bedding shall be included in the unit cost
of the sewer installation.

14. Subsurface Flow Barriers:  Contractor shall construct dams across pipe bedding upstream of each
structure to prevent subsurface water from freely flowing along outside of pipelines.  Dams shall be
constructed of low permeable materials, such as clay or Class 6 road base gravel.

15. Select Backfill:  Contractor shall backfill pipeline trenches with screened native gravels, screened glacial
moraine, or other select material approved by the Engineer, free of rock larger than 4” (four inches) in
any dimension.  Contractor shall moisture condition backfill material to +/- 2% of optimum moisture
prior to placement in the trench, and shall compact backfill to at least 90% of Modified Proctor density,
ASTM D 1557.

16. Flowfill shall be used to backfill trenches across existing paved streets.  Thickness of asphalt pavement
patches across existing streets shall equal or exceed thickness of the existing pavement.

17. Lift depths for trench backfill are dependent upon the size, weight, and power of the contractor's
compaction equipment, and shall be subject to Engineer's approval.  In general, lift depths in excess of
nine inches (9”) will not be approved.

18. Density Testing of pipeline backfill will be provided by the Owner.  Contractor shall coordinate the
testing schedule with the Engineer, and shall normally be responsible for notifying the testing agency of
readiness for testing.  Contractor may expect density testing on every lift until effective methods have
been demonstrated.  Retests in areas where density tests failed to meet the specification will be made at
the Contractor's expense.

19. Backfill of Structures:  Manholes, inlets, and the connecting trench within 6' of those structures shall be
backfilled with Class 6 base course gravel, compacted to 95% of modified proctor, in 6" lifts, unless
otherwise approved by the engineer.  Contractor shall schedule density testing of backfill at structures
on 2 vertical foot intervals, within 2' horizontal of the manhole.  Cost of gravel backfill shall be included
the cost of each structure.

20. Subsidence Warranty:  The Contractor shall manage all backfill and compaction operations in degree and
detail sufficient to prevent future subsidence of finished, paved streets and parking areas along trench
lines, and shall be responsible to repair any subsidence that may occur within two (2) years of the

delivery of final payment to the Contractor by the Owner.  For purposes of this warranty, subsidence
shall be defined as settlement of completed construction, relative to adjacent surfaces, of more than one
inch, extending over an area of 6 or more square feet.

21. Manhole Covers:  Manholes in the street shall be manufactured and installed so that the top of the cover
is about 4" below finish asphalt grade.  During street construction, the ring and cover shall be set flush
with top of gravel.  The cover shall be raised with steel grade rings during paving operations to an
elevation 1” below finish asphalt grade to ensure clearance for snowplows.

22. Proof Roll of the Subgrade:  Upon completion of each pipeline installation, the Contractor shall
demonstrate the competence of the backfill by proof rolling the trench alignment (using a fully loaded
dump truck or water truck) in the presence of the Engineer.  Proof rolling shall be considered incidental
to the work, and the cost thereof shall be included in pipeline unit prices.  Any trench backfill which, in
the opinion of the engineer, yields excessively under load shall be excavated and recompacted to the
specifications, and proof rolled again.  Because surface proof rolling will not necessarily reveal
compaction deficiencies deep in a trench, any future settlement of Contractor placed fill within the
warranty period shall remain the responsibility of the Contractor irrespective of proof roll results.

23. Cast in Place Concrete:  Contractor shall call the Engineer to observe the formwork and reinforcing for
cast in place structures prior to casting concrete.  Site cast concrete shall conform to CDOT Class D mix
design.  Slump shall not exceed 4”.  All concrete shall be consolidated using concrete vibrators.  Concrete
shall be protected from freezing for 5 days after casting.  In the event that daytime temperatures are
below 60°, and fall below freezing at night, ACI specifications for cold weather concreting shall be
applied.

24. Locations for Record Drawings:  Contractor shall measure and record all departures from the design, and
shall deliver that information to the Engineer prior to release of the final payment.

SEWER COLLECTION SYSTEM

1. Town of Crested Butte Sewer Specifications:  The Contractor shall construct the sewer system in
conformance with these plans and with the Public Works Criteria of the Town of Crested Butte, latest
edition, except as modified or augmented herein.

2. Pipe Specifications:  Sewer Pipe shall be PVC, ASTM designation D3034, SDR35.  Connections between
mains and services shall be by full body Wyes.

3. Connection:  Elevation and location of the sewer connection point near 6th Street is not known.
Contractor shall locate the end of the existing pipeline and measure the actual elevation of the existing
sewer main at the connection point, determine the grade on the existing pipeline, and determine
whether the design elevations and minimum grades can be achieved prior to ordering the manufacture
of Structure - 01.  Contractor shall notify the Engineer of any discrepancies to arrange for adjustments to
the design.

4. Sewer Services shall be installed where shown, on straight lines and uniform grades, extending four feet
into each individual lot and shall be capped and marked with a pressure treated 4x4 wood post painted
green.  Services shall be installed at grades not less than 2%, and at a depth of at least 7' at the property
line unless otherwise limited by depth of the main.  Posts shall be set vertical at a uniform height and
uniform distance behind the parking strip.  Services shall be bedded in ¾” screened rock at least 6" all
around.

5. Low Pressure Air Testing:  The Contractor shall pressure test the sewer main and services in accordance
with Town specifications to demonstrate water tight integrity of the pipeline.

6. Sewer Manhole Testing: The Contractor shall perform water tightness (vacuum) testing of the manholes
in accordance with Town specifications to demonstrate water tight integrity of the manholes.

7. TV Test:  The Contractor will perform a TV inspection of the sewer lines to verify alignment and profile.

8. Other Testing in accordance with Town specifications may be required by the Town.  Contractor shall
include all testing costs in the price of the sewer items.

9. Pipelines failing to meet Town standards shall be repaired at the Contractor's expense.

STORM DRAINS

6. Storm Drains shall be constructed of Corrugated Double Wall HDPE N-12 WT (water tight
joint) pipe, bedded in ¾” screened rock to 6" over top of pipe.

7. Reinforced Concrete Inlet Boxes and manholes shall be manufactured and installed so the top of the box
is two inches lower than theoretical elevation to allow field adjustments of the gutters to ensure
unimpeded flow into the boxes.  Precast inlet boxes shall be installed on compacted subgrade, using
washed rock to raise the box to design elevation.  Back fill around inlet boxes shall be 3/4 minus road
base gravel compacted to 95% modified proctor density, ASTM D-1557, and will be tested.  Contractor
shall include cost of road base backfill of inlet boxes & manholes in the cost each structure.

8. Precast concrete structures:  Shop drawings of precast structures shall be submitted to the Engineer for
review at least 10 days prior to casting.  The joints between pipe and precast concrete structures shall be
sealed with non shrink grout.

9. Lamp test:  The Engineer will visually check the alignment of the pipeline.  At least 95% of a full circle
must be visible when viewed from structure to structure.

McCORMICK DITCH IRRIGATION PIPELINE

1. The permanent irrigation pipe within the project site shall be corrugated Double Wall ADS HDPE N-12
(WT), except that Reinforced Concrete Pipe shall be installed across 4th Street.

2. ADS pipe shall be bedded and backfilled with ¾” screened rock to 6” over top of the pipe.

3. RCP pipe shall be bedded to spring line with ¾” screened rock, and backfilled with flowfill to top of base
course elevation across 4th Street.

4. Existing water and sewer mains in 4th Street shall be exposed and insulated in conformance with Crested
Butte specifications prior to installation of the irrigation pipe across 4th Street.

5. Replacement of flow measuring equipment will be addressed by change order.

6. Contractor shall submit shop drawings of precast structures to the Engineer for review at least 10 days
prior to casting.  The joints between pipe and precast concrete structures shall be sealed with non shrink
grout.  Standard steps shall be installed inside concrete cleanout structures.   Manhole covers shall be
recessed ½” below top of the concrete lid for protection from snowplows.  Inverts shall be formed to
provide smooth change of direction of flows at cleanout structures.

7. Concrete structures shall be backfilled with Class 6 base course gravel compacted to 95% modified
Proctor density (ASTM D-1557) at +/- 2% of optimum moisture.  Density testing is required at three levels
distributed across the depth of the compacted gravel backfill.

8. Contractor shall comply with Town of Crested Butte requirements and specifications, including traffic
control and pedestrian safety, when working within public rights of way on 4th and  6th Streets.

9. Contractor shall maintain access to all of 4th Street for residents and emergency services north of the
pipeline during construction of the irrigation crossing of 4th Street.

10. Concrete and pavement surfaces removed or damaged by pipeline installation across 4th Street shall be
reconstructed to Town Specifications.

11. Contractor shall make arrangements to minimize disruption to irrigation users when diverting the
McCormick Ditch into the new pipeline.

12. Lamp Test:  The Engineer will lamp test the irrigation and storm drain pipelines to verify alignment.  The
test must show at least 95% visibility from manhole to manhole.

STREET SPECIFICATIONS

1. Crested Butte Specifications:  All street construction work shall be performed in conformance with these

Plans, and with Crested Butte Criteria for Public Works, supplemented as needed with standard street
details published separately by the Town of Crested Butte, augmented as needed by CDOT Standard
Specifications for Roads and Bridges, latest edition.  In the event of a conflict in specifications, the more
rigorous specification shall apply.

2. Survey Control:  The Owner will provide one (1) set of cut / fill stakes on a 100' grid for primary bulk
excavation and fill for overlot grading.  Owner will subsequently provide one (1) set of cut / fill stakes at
50' intervals plus PC's, PT's, and grade breaks on both sides of each street, at offsets designated by the
Contractor, for street construction and subgrade preparation.   Stakes lost during construction will be
replaced at the Contractor's expense, including stakes needed for the Engineer to evaluate the
Contractor's work.

3. Subgrade Preparation in Undisturbed Native Material:  Contractor shall scarify subgrade to 12" deep,
moisture condition to +/- 2% of optimum moisture, and compact to 90% of Modified Proctor, ASTM D
1557, prior to placement of structural fill or base course gravel, unless otherwise directed by the
Engineer.  Subgrade compaction and density testing may not be required where excavation to design
elevation reveals tight, dense native material.  Call the Engineer to observe subgrade upon completion of
excavation.  Density testing will be provided by the Owner.  Retesting in areas where density tests failed
to meet the specification will be made at the Contractor's expense.  Contractor shall finish the subgrade
to within +.05' / -0.15' of design elevation.

4. Subgrade Preparation of Man Placed Structural Fill:  Contractor shall moisture condition subgrade
structural fill to +/- 2% of optimum moisture, and compact to 90% of Modified Proctor, ASTM D 1557,
prior to placement of base course gravel.  Density testing will be provided by the Owner.  Retesting in
areas where density tests failed to meet the specification will be made at the Contractor's expense.
Contractor shall finish the subgrade to within +.05' / -0.15' of design elevation.

5. Contractor shall set hubs left, right, and center at not more than 50' intervals to control subgrade
finishing operations prior to placement of base course gravel, and shall replace any hubs lost during
finishing operations to facilitate final elevation checks by the Engineer.  Contractor may substitute GPS
controlled grading equipment for blue top hugs.

6. Subsurface Soil Conditions:  Existing native soil conditions at subgrade elevation may not be satisfactory
for road construction without remedial measures at some locations within the project.  Contractor shall
call the Engineer will evaluate the subgrade prior to placement of fill or base course gravel.  At any
location where unstable subgrade conditions are encountered, the Engineer will determine appropriate
remedial measures.

7. Compensation for Extra Work to Stabilize Subgrade:  The Contractor shall be compensated by Change
Order for extra work, if any, required to stabilize the subgrade.

8. Proof Roll Observation by the Engineer:  Contractor shall proof roll the finished street subgrade utilizing a
fully loaded tandem dump truck or tandem water truck in the presence of the Engineer prior to
placement of base course gravel to demonstrate the stability, uniformity, and compaction of the
subgrade.  Proof rolling is incidental to the work, and the cost thereof shall be included in Contractor's
unit prices.  Any areas that yield excessively, in the judgment of the Engineer, will be reprocessed and
recompacted to specifications at no additional expense to Owner, and shall be proof rolled again to
demonstrate competence of the subgrade.

9. Subbase Gravel, if required, shall be crushed gravel conforming to CDOT Class 2 gradation specifications,
compacted to 90% Modified Proctor, ASTM D 1557, at +/- 2% of optimum moisture.  Density testing will
be provided by the Owner.  Retesting in areas where density tests failed to meet the specification will be
made at the Contractor's expense.

10. Base Course Gravel shall be crushed gravel conforming with CDOT Class 6 gradation specifications,
compacted to 95% Modified Proctor, ASTM D 1557, at +/- 2% of optimum moisture.  At least 50% of the
coarse aggregate (plus #4 sieve size) shall have at least 2 fractured faces. Density, gradation, and
fractured face testing will be provided by the Owner.  Retesting in areas where density tests failed to
meet the specification will be made at the Contractor's expense.  Contractor shall submit samples of
proposed base course gravel for testing at least 10 days in advance of use on the project.

11. Base Preparation for Paving:  Tolerances for base preparation for paving (3" mat): gravel base course
shall be finished to match curb or pan at a depth of 2 1/2" below the lip of the gutter prior to paving.
Allowable tolerance for compacted base course prior to paving shall be +/- 1/4" at curb line, and -0" to
+1" at centerline.  Contractor shall set bluetop hubs on 50' intervals at centerline to control gravel
finishing operations.

12. Proof Roll Observation by the Engineer:  Contractor shall proof roll the base course prior to placement of
paving to demonstrate to the Engineer the stability, uniformity, and compaction of the base. Any areas
that yield excessively, in the judgment of the Engineer, will be reprocessed and recompacted to meet
specifications at no additional expense to Owner, and shall be proof rolled again to demonstrate
competence of the base course gravel.  Proof rolling is incidental to the work, and the costs thereof shall
be included in the price of gravel.

13. Manhole Covers shall be installed flush with or slightly below the grade of the base course gravel.
Density tests of base course gravel will be performed within 12" of the manhole.  The top of the cover
shall be set to match street grade longitudinally, and to match the cross slope perpendicularly.   Grout
placed under the ring shall be full width of the base of the ring.  Allowable tolerance from design
elevation and slope shall be +/- 1/4".  At the time of placement of the 3" thick asphalt mat, a manhole
riser ring shall be installed to set the top of the cover to 3/4" (+/- 1/4") below finished pavement surface.

14. Survey Control for Curb & Gutter:  The Owner will provide one (1) set of cut / fill stakes at 50' intervals,
plus BCR's, ECR's, grade breaks, and radius points, on both sides of each street, to construct the curb and
gutter.  Stakes lost during construction will be replaced at the Contractor's expense.

15. Concrete shall conform to CDOT Class D concrete specifications.  Contractor shall submit a concrete mix
design to the Engineer for approval at least 10 days prior to the first concrete placement.  Concrete shall
achieve 4,500 psi strength at 28 days.  Slump shall not exceed 4".  Sprinkling water on the surface during
finishing is prohibited.  Freshly placed concrete surfaces shall be protected from rain for 24 hours.
Concrete flatwork shall be protected with curing compound approved by the Engineer applied
immediately after finishing work is complete.  Concrete shall be protected from freezing for at least 5
days after placement.  If daytime temperatures are consistently below 60 F, and fall below freezing at
night, ACI specifications for cold weather concrete placement will be implemented.  The Owner will
provide quality assurance testing.

16. Concrete Ponding Tolerance:  All concrete surfaces shall be finished to drain.  Gutters and pans shall be
checked for ponding by the Engineer.  Contractor shall supply water upon request by the Engineer to
test for ponding if visual investigation is inconclusive.  Any area that holds water more than 1/2" deep, or
which covers more than 2 sf, shall be repaired or reconstructed as directed by the Engineer.

17. Asphalt Pavement:  Paving shall conform to CDOT specifications.  The hot bituminous pavement mixture
shall be designed in accordance with CDOT procedures for Superpave mixes by an accredited laboratory,
and shall be signed and stamped by a Colorado Registered Engineer.  The mix design shall be one that is
in current use on CDOT work in this area, and shall conform to the tolerances specified in Table 401-1,
CDOT Standards for Road & Bridge Construction, current edition.  Contractor shall submit a mix design to
the Engineer for approval at least 10 days prior to paving.  The asphalt binder shall be a performance
graded binder in common use on CDOT projects in this area and at this elevation (PG 58-28 unless
otherwise approved).  Aggregate gradation shall be CDOT Grading S or SX, or a substitute approved by
the Engineer.  Aggregate shall conform to CDOT fractured face requirements for Superpave asphalt
mixes.  Three inch mats shall be placed in a single lift.  Pavement shall be compacted to 94% +/-2% of
maximum theoretical density.  CDOT temperature restrictions for asphalt placement will be fully
observed.  Quality assurance testing will be provided by the Owner.  Contractor shall notify the Engineer
at least 72 hours in advance of paving in order to schedule testing.

18. Pavement Tolerances:  Smoothness tolerances shall conform to CDOT specifications and measurement
protocols.  Pavement adjacent to concrete shall be finished off 3/4" (+/- 1/4") above lips of gutters and
1" (+/- 1/4") above edges of pans.
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Staff Report 
               

      
        

 
 

To:   Mayor Schmidt and Town Council 
 

From: Michael Yerman, Community Development Director 
 
Thru:  Dara MacDonald, Town Manager 
 
Subject:    Resolution 32, Series 2018 Sheep Mountain Partners LLC, McCormick Ditch  

Relocation Agreement 
 
Date:  December 17, 2018 

  
 

 

Background: 
In December of 2016, the Town acquired additional senior water rights in the McCormick Ditch from 
Verzuh Ranch, Inc as part of the Slate River Annexation. This acquisition made the Town the majority 
water holder in the McCormick Ditch. Sheep Mountain Partners, LLC is the other ditch owner and 
their portion of the water right is tied directly to the 40 acre Verzuh open space on the eastern Town 
boundary.  
 
The Town and Sheep Mountain Partners, LLC have come to terms regarding the long-term 
maintenance of the Ditch. The Town would be responsible for the McCormick ditch from Coal Creek 
to the point of delivery at Verzuh open space. From there Sheep Mountain is responsible for the 
Ditch.  
 
In exchange for the agreement, Sheep Mountain Partners has stipulated out of the Town’s water court 
case.  
 

Recommendation:  
Town staff a Council member followed by a second approve Resolution 32, Series 2018 approving the 
McCormick Ditch agreement with Sheep Mountain Partners, LLC.       
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RESOLUTION NO. 32 

 

SERIES 2018 

 

A RESOLUTION OF THE CRESTED BUTTE TOWN COUNCIL APPROVING THE 

MCCORMICK DITCH AGREEMENT BETWEEN THE TOWN OF CRESTED BUTTE 

AND SHEEP MOUNTAIN PARTNERS, LLC. 

 

WHEREAS, the Town of Crested Butte, Colorado (the “Town”) is a home rule 

municipality duly organized and now validly existing as a body corporate and politic under and 

by virtue of the Constitution and laws of the State of Colorado; 

 

WHEREAS, Section 4.7 of the Crested Butte Town Charter provides that the Town 

Council may act, other than legislatively, by Resolution; 

 

WHEREAS, Sheep Mountain Partners, LLC (“Sheep Mountain”), is the title owner of 

approximately 39% of the water rights, and associated easement rights, decreed to the 

McCormick Ditch. The Town is the title owner of approximately 61% of the water rights, and 

associated easement rights, decreed to the McCormick Ditch.  

 

WHEREAS, Sheep Mountain and the Town desire to set forth and confirm their 

respective rights and obligations with regard to: (a) ownership of water rights in the McCormick 

Ditch; (b) use of the McCormick Ditch structure and associated easements; (c) water delivery 

from the McCormick Ditch; and (d) responsibility for operation, maintenance, repair, and 

replacement of the McCormick Ditch lateral and structures, all going forward, under the terms 

and conditions of a McCormick Ditch Agreement; and 

 

WHEREAS, based upon the Town Staff’s and Town Attorney’s recommendation, the 

Town Council finds that it is in the best interest of the Town and the general welfare of the 

public that the Town Council approve the McCormick Ditch Agreement in its current form. 

 

NOW, THEREFORE, BE IT RESOLVED BY THE TOWN COUNCIL OF CRESTED 

BUTTE, COLORADO, THAT: 

 

1. The Town Council incorporates the foregoing recitals as its conclusions, facts, 

determinations and findings. 

 

2. Approval of the McCormick Ditch Agreement.  The Town Council hereby 

approves the draft of the Development Improvements Agreement dated December 4, 2018 and 

attached as Exhibit A, and authorizes the Mayor to execute the Agreement in the same or 

substantially the same form. 

 

3. Reservation of Rights.  To the extent that Sheep Mountain does not (or indicates it 

will not) sign the version of the McCormick Ditch Agreement attached as Exhibit A, or to the 

extent the terms, conditions, and requirements of the Agreement undergo material change, 

modification, or revision from those contained within Exhibits A, the Town Council hereby 
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reserves its right to withdraw or reconsider its approval of the Agreement as described in 

paragraph 2 above. 

 

4. Reservation of Rights.  To the extent that Sheep Mountain does not agree to a 

motion to dismiss Case No. 17CV30036, Gunnison County District Court, the Town Council 

hereby reserves its right to withdraw or reconsider its approval of the McCormick Ditch 

Agreement as described in paragraph 2. 

 

5. Reservation of Rights.  To the extent that Sheep Mountain does not execute 

Stipulations and Agreements to settle its Statements of Opposition to Case Nos. 16CW3085 and 

16CW3086, Division 4 Water Court, the Town Council hereby reserves its right to withdraw, 

rescind or reconsider its approval of the McCormick Ditch Agreement as described in paragraph 

2, as such Agreement is expressly contingent upon Sheep Mountain settlement. 

 

INTRODUCED, READ, AND ADOPTED BEFORE THE TOWN COUNCIL THIS 

____ DAY OF DECEMBER, 2018. 

 

 

     TOWN OF CRESTED BUTTE, COLORADO 

 

 

     By: ___________________________________ 

      James A. Schmidt, Mayor 

 

ATTEST 

 

___________________________________ 

Lynelle Stanford, Town Clerk 
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EXHIBIT A 

 

McCormick Ditch Agreement 
(attach Agreement here) 

      

 

 

 

 

 

 

258



 
 

 
1 

 

MCCORMICK DITCH AGREEMENT 
 

This AGREEMENT is made and entered into this ____ day of ______________, 2018, 
by and between: the TOWN OF CRESTED BUTTE, a Colorado home rule municipal 
corporation (the “Town”), whose address is 507 Maroon Avenue, P.O. Box 39, Crested Butte, 
Colorado; and SHEEP MOUNTAIN PARTNERS, LLC, a Colorado limited liability company 
(“Sheep Mountain”), whose address is 900 69th Street, Boulder, CO 80303.  
 

RECITALS 
 
A. The parties to this Agreement are co-owners of certain water rights and related ditch 

structures and easements for a ditch known as the McCormick Ditch, located within 
Gunnison County, Colorado, in the Coal Creek drainage.  

  
B. The parties each use water diverted through the McCormick Ditch to irrigate parts of 

their respective properties. The decreed water rights for the McCormick Ditch 
(“McCormick Ditch Water Rights”) are described as follows: 

  
 

Name 
Priority 
Number 

Decreed 
Amounts 

Adjudication 
Dates 

Appropriation 
Dates 

Court 
Decrees  

McCormick 
Ditch 

164 

 

2.25 c.f.s. 09/14/1906 06/01/1903 C.A. 1325 

McCormick 
Ditch  

533 6.75 c.f.s. 01/27/1961 06/11/1903 C.A. 5590 

McCormick 
Ditch Hazel 

Ditch 

558 1.0 c.f.s. 01/27/1961 04/01/1952 C.A. 5590 

 
C. The McCormick Ditch diverts water from Coal Creek, which is tributary to the Slate 

River, which is tributary to the Gunnison River. From this diversion point, the ditch runs 
in a generally easterly direction through the Town where the Town first takes water from 
the ditch at several locations to irrigate various public park facilities, before crossing 
Sheep Mountain’s property; and thereafter, through the McCormick Ranch property.  See 
map attached as Exhibit A.  

 
D. The parties desire to enter into an agreement that confirms their respective rights and 

obligations with regard to: (1) ownership of the McCormick Ditch Water Rights; (2) use 
of the ditch structure and associated easements; (3) future delivery of water to each party; 
and (4) responsibility for future operation, maintenance, repair and replacement of the 
ditch and associated structures.  
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 WHEREFORE, in consideration of the mutual promises set forth in this Agreement, and 
other good and valuable consideration, the sufficiency of which is hereby acknowledged, the 
parties further agree as follows:  
 
1. Ownership. The parties hereby acknowledge, agree and confirm that their current 

respective ownership interests in each of the various water rights priorities decreed for 
diversion through the McCormick Ditch are as follows: 

 

Priority  Total Decreed Town Sheep Mountain 

164 

533 

558 

2.25 c.f.s. 

6.75 c.f.s. 

1.0 c.f.s. 

1.28 c.f.s.1 

3.83 c.f.s. 

1.0 c.f.s. 

0.97 c.f.s. 

2.92 c.f.s. 

0 c.f.s. 

TOTALS: 10.0 c.f.s.  6.11 c.f.s. (61%) 3.89 c.f.s. (39%) 

 
To the extent that any prior conveyances or other documents of record are inconsistent 
with the proportions and amounts set forth above, the parties intend that this Agreement 
shall operate as a reciprocal quit claim deed that serves to quit claim and convey, and to 
quiet title as between the parties, to these rights in the amounts set forth herein.  
 

2. Division of Water. Water available for diversion in priority at the headgate of the 
McCormick Ditch shall be allocated to the parties in the relative proportions set forth 
above in Paragraph 1, provided that when one or more of the junior priorities for the 
McCormick Ditch Water Rights are out-of-priority or water is not physically available to 
satisfy all priorities, then water available to the more senior priorities shall be divided pro 
rata according to the parties’ relative ownership interests in the priority or priorities that 
remain legally and physically available for diversion. Furthermore, to the extent that the 
Town elects to receive delivery of any of its interests in the McCormick Ditch Water 
Rights at any alternate point(s) of diversion, the Town’s share of water at the McCormick 
Ditch headgate shall be reduced by the amount(s) taken at such alternative point(s) of 
diversion, and the Town shall be responsible for all measurement and accounting that 
may be required by the Division of Water Resources and/or the terms of any final decrees 
in Case Nos. 16CW3085 and 16CW3086, Water Division No. 4, for purposes of ensuring 
proper measurement and/or accounting of the amounts of water legally and physically 
available to the McCormick Ditch Water Rights and the proper division water between 
the parties pursuant to the terms of this Agreement. Upon request, the Town shall provide 

                                                 
1 The Division 4 Water Court changed 0.5 cfs of the total 2.25 cfs decreed to Priority 164 to include municipal and 
domestic uses in Case No. W-578. The Town’s 1.28 cfs ownership interest in Priority 1.64 includes the full changed 
0.5 cfs. The Court added an alternate point of diversion at the Crested Butte Water Ditch (aka municipal intake) for 
0.14 cfs of the Town’s changed 0.5 cfs in Case No. 02CW63. The Town’s remaining 1.14 cfs ownership interest in 
Priority 1.64 (1.28 cfs minus 0.14 cfs) is the subject of the requested changes of water right pending Case Nos. 
16CW3085 and 16CW3086.   
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Sheep Mountain with copies of all measurement and accounting data maintained by the 
Town concerning the McCormick Ditch Water Rights.  

 
3. Town Maintenance, Delivery and Measurement Obligations. Subject to and 

consistent with that certain Ditch Relocation Agreement and Grant of Easement being 
entered into by the parties and Kapushion Family Partnership, LLLP (the “Kapushion 
Ditch Relocation Agreement”) at or around the same time as this Agreement and any 
agreement between the 6th Street Station property owner referred to in Paragraph 8 
below, the Town shall be solely responsible for all operation, maintenance, repair and 
replacement of all portions of the McCormick Ditch system from its point of diversion on 
Coal Creek to the Point of Delivery shown on Exhibit A (the “Town Section”), including 
the installation, maintenance, repair and replacement of a measuring device near the 
headgate to measure total ditch diversions. Notwithstanding the foregoing, to the extent 
that the Town delegates any responsibility for operation, maintenance, repair or 
replacement of any portion of the Town Section of the ditch to any third party, and that 
third party does not timely perform, the Town shall remain responsible for compelling 
timely performance or undertaking these obligations itself.  As further provided for 
herein, the parties agree that a second measuring device shall be installed near the Point 
of Delivery below the Town’s last turnout, to measure deliveries to Sheep Mountain. The 
Town agrees to provide delivery to Sheep Mountain, at the Point of Delivery, Sheep 
Mountain’s portion of the water legally and physically available to the McCormick Ditch 
Water Rights, unless: (1) Sheep Mountain has requested that its portion of the 
McCormick Ditch Water Rights not be delivered (upon providing the Town with 
sufficient notice to not deliver); (2) the Town is undergoing ditch maintenance, repair or 
replacement, after notice and consultation with Sheep Mountain concerning the timing of 
such activities; or (3) circumstances out of the Town’s control or an “act of God” 
prevents such delivery. Except in instances when Sheep Mountain has requested that its 
portion of the McCormick Ditch Water Rights not be delivered, Sheep Mountain in turn 
agrees to receive from the Town, at the Point of Delivery, its portion of the water legally 
and physically available to the McCormick Ditch Water Rights. The Town shall not 
change the elevation of the junction box located near the intersection of 8th Street and 
Teocalli Avenue in any manner that would reduce the vertical head of pressure that has 
historically existed for water delivery by the Town to Sheep Mountain at the Point of 
Delivery. Prior to opening of the ditch each spring, the Town shall notify Sheep 
Mountain regarding the anticipated schedule and scope of the Town’s operation, 
maintenance, repair and replacement activities during the forthcoming irrigation season.    

 
Sheep Mountain shall install a measuring device of its choosing at the Point of Delivery 
at its sole cost and expense (“Point of Delivery measuring device”). To the extent any 
portion of the Point of Delivery measuring device is located on non-Sheep Mountain 
property, Sheep Mountain shall confer with the Town regarding the location and design 
of such measuring device, and shall secure approval of its plans for the portions of the 
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measuring device located on non-Sheep Mountain property prior to installation. The 
Town shall not unreasonably withhold its approval of such plans. Sheep Mountain shall 
be responsible at its expense for monitoring, operation, maintenance, replacement, and 
repair of the Point of Delivery measuring device and the parties shall have reciprocal 
easement rights to access any portions of the measuring device located on the other’s 
property (in part so that the Town can verify that Sheep Mountain’s portion of the water 
legally and physically available to the McCormick Ditch Water Rights is delivered by the 
Town to the Point of Delivery when required by this Agreement).  

 
The Town currently delivers a portion of its McCormick Ditch water rights to the pond 
located on the Rainbow Park municipal property for irrigation purposes. There is an 
outlet channel on the pond’s eastern edge that overflows onto Sheep Mountain’s 
property. Rainbow Park, the pond, and the outlet channel are all located upstream of the 
Point of Delivery. Nothing in this Agreement shall affect the Town’s ability to continue 
to operate the Rainbow Park pond and outlet channel as it has historically.    

 
4. Sheep Mountain Maintenance Obligation. Sheep Mountain shall be solely responsible 

for all operation, maintenance, repair and replacement of all portions of the McCormick 
Ditch system below the Point of Delivery, including all portions of the main ditch, lateral 
ditch, and irrigation system or systems utilized by Sheep Mountain to irrigate its property 
(the “Sheep Mountain Section”). Sheep Mountain shall operate, maintain, repair and 
replace the Sheep Mountain Section as necessary to always allow for and receive water 
delivered by the Town, including customary “tail” water. Sheep Mountain shall be ready 
to receive water at the Point of Delivery from April 1 through October 31 of each year, 
unless snow or other natural conditions render this reasonably impractical or unless the 
parties agree otherwise.          

 
5. Easement Rights. The parties recognize and agree that they shall jointly share and co-

own all historic/prescriptive and/or present or future deeded easement rights that may 
exist with regard to the Town Section of the McCormick Ditch. The parties intend that, 
except as otherwise limited by a deeded easement and/or this Agreement, the scope of 
such easements shall be whatever is reasonably necessary to operate, maintain, repair and 
replace the ditch. Sheep Mountain agrees not to exercise its easement rights other than for 
inspection purposes by foot for so long as the Town continues to fulfill its operation, 
maintenance, repair, replacement and delivery obligations pursuant to this Agreement. 
Should, however, the Town fail to perform its operation, maintenance, repair, 
replacement and delivery obligations hereunder, Sheep Mountain shall notify the Town in 
writing (email or otherwise), by actual telephone conversation, or in person in an 
emergency situation; or in writing (email or otherwise) in a non-emergency situation, of 
the particular nature of the failure. If the Town fails to take timely steps to commence 
remedy of the alleged failed operation, maintenance, repair, replacement or delivery 
within seventy two (72) hours (and proceeding with good faith diligence thereafter) in an 
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emergency situation; and within ten (10) business days (and proceeding with good faith 
diligence thereafter) in a non-emergency situation after receiving such notice, Sheep 
Mountain may, but shall have no obligation to, exercise its easement rights to cure such 
operation, maintenance, repair or replacement failure, and recover costs of the same from 
the Town. For purposes of this Agreement, “emergency situation” is defined as a material 
failure in the delivery of Sheep Mountain’s portion of the water legally and physically 
available to the McCormick Ditch Water Rights to the Point of Delivery for more than 
forty eight (48) consecutive hours during the historic irrigation season of May 1 through 
September 30 such that Sheep Mountain is suffering damages by not being able to 
irrigate its property. 

 
6. Vacation of Lateral Ditch Easements on Sheep Mountain Property. The Town now 

owns the portion of the McCormick Ditch Water rights that were historically utilized to 
irrigate the property labeled as “McCormick Ranch” on Exhibit A. In partial 
consideration for this Agreement, the Town hereby agrees to no longer irrigate the 
McCormick Ranch lands in the future; and Town hereby quit-claims, conveys, vacates 
and relinquishes to Sheep Mountain any and all related easement rights (including any 
and all existing lateral ditches, culverts, pipelines, or other delivery systems) upon and 
across the Sheep Mountain property. This vacation of easements shall not affect the 
Town’s right to discharge outlet water from the pond at Rainbow Park, or customary 
“tail” water, as provided for in this Agreement. If required by a party, the State or 
Division Engineer and/or the Water Court in the Town’s pending water court Case No. 
16CW3086, Sheep Mountain agrees to allow the Town, at no expense or liability to and 
no future maintenance obligations for Sheep Mountain, to install a small collection ditch  
within an area up to 25’ west of Sheep Mountain’s eastern property line, for purposes of  
restricting the flow of surface water from the McCormick Ditch onto the McCormick 
Ranch in order to effectuate the “dry-up” of the McCormick Ranch. The Town shall 
conduct the minimum amount of work necessary to prevent surface water from entering 
the McCormick Ranch dry up lands. The collection ditch shall not exceed a maximum 
width of two (2) feet at the top of bank and a maximum depth of one (1) foot, unless such 
one foot depth proves to be inadequate to accomplish the purpose for which it is intended 
(as stated above), in which case, the parties shall cooperate to allow a deeper ditch (but 
not wider) at the shallowest depth necessary to achieve the intended purpose of the 
collection ditch. The Town’s construction and operation of a collection ditch upon the 
Sheep Mountain property shall not negatively impact the irrigation of the Sheep 
Mountain property or the required wetland mitigation areas located upon the Sheep 
Mountain property, and the Town shall have sole responsibility for compliance with any 
wetland permitting or other applicable regulatory requirements related to construction 
and operation of the collection ditch. The collection ditch and associated spoils material 
must be located within the 25’ area identified above. The spoils shall be placed and 
graded to a uniform/level surface on the east side of the collection ditch. In furtherance of 
the Town’s objective, if needed, Sheep Mountain agrees to redirect the overflow from the 
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Town’s Rainbow Park pond and through existing ditches to the northeast portion of the 
Sheep Mountain Property; and agrees to allow culverting under McCormick Ranch Road 
to redirect water from south of the Road to the north. The Town may also elect to 
construct a pipeline from the existing lateral ditch in the Rainbow Park pond overflow 
area to the Slate River with no expense or liability to, or future maintenance obligations 
for, Sheep Mountain. Plans and specifications for any work by the Town on the Sheep 
Mountain Property pursuant to this paragraph 6 shall first be provided to Sheep Mountain 
for approval, which approval shall not be unreasonably withheld.  

 
7. Stormwater/Pollution. The parties agree that the purpose of the McCormick Ditch is for 

the conveyance of water diverted from Coal Creek to the parties for irrigation purposes. 
No party shall grant themselves or any other party or nonparty a right to use the ditch as a 
stormwater drain or to convey waters other than those decreed for diversion through the 
McCormick Ditch. No ponds shall be installed on the main channel of the McCormick 
Ditch. No party shall deliberately introduce or authorize the introduction of pollutants to 
the ditch.    

 
8. Elimination of Existing Stormwater System Interconnections. Notwithstanding the 

foregoing Paragraph 7, the parties recognize and acknowledge that the Town’s existing 
stormwater collection system that runs along the east and west sides of 6th Street is 
presently interconnected to the McCormick Ditch, including at two locations where the 
storm water system intersects the ditch at the intersection of 6th Street and Teocalli.  
Sheep Mountain desires to have these interconnections disconnected from the 
McCormick Ditch. 
 
The Parties presently intend that the above described stormwater collection system 
interconnections with the McCormick Ditch will be permanently disconnected as part of 
the public improvements to be required for a new hotel development proposed near the 
6th Street and Teocalli location in the near future. In the event that this new development 
proceeds, the Town and Sheep Mountain agree to cooperate to require the third-party 
developer to enter into a ditch modification and relocation agreement with the Town and 
Sheep Mountain concerning this work; and the parties agree to require the developer to 
cause such stormwater interconnections to be permanently disconnected at the 
developer’s cost pursuant to and as a condition of such agreement.  
 
Should, however, the 6th Street Station hotel project not proceed within five years of this 
Agreement (i.e., the 6th Street Station developer will not be causing the stormwater 
disconnections), Sheep Mountain may elect to have these stormwater interconnections 
disconnected. In that event, the Town shall control the work project, contract for the 
design, and supply the labor; and Sheep Mountain shall pay for the costs of all materials 
used to accomplish these stormwater disconnections. Sheep Mountain shall have the right 
to review and approve the engineering for the Town’s final stormwater disconnection 
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plan and design, provided that such engineering approval shall not be unreasonably 
withheld. To the extent an outside contractor is necessary to perform the stormwater 
disconnection (as determined by the Town in its reasonable discretion), the Town will 
contract with the outside contractor, but Sheep Mountain agrees to split the Town’s 
outside contractor expenses on a 50/50 basis.  
 

9. Engineering Services. Either party, at its sole discretion and expense, may elect to 
employ a qualified water rights engineer or hydrologist for the purpose of calibrating the 
measuring devices described above in Paragraph 3 to ensure that the parties receive their 
proportionate shares of water. The party seeking to perform the calibration shall notify 
the other party of its intent, and shall invite the other party to participate in the 
calibration, each party to be responsible for its own expense.  

 
10. Non-Liability. Sheep Mountain shall have no obligations or liability with regard to 

operation and maintenance of the Town Section of the ditch, and the Town shall have no 
obligations or liability with regard to the Sheep Mountain Section of the ditch, except that 
the Town shall have sole responsibility and liability for any work performed or 
improvements placed upon the Sheep Mountain Property pursuant to Paragraph 6, above.   

 
11. Ditch Relocation Agreement. This Agreement is being entered into contemporaneously 

with that certain Kapushion Ditch Relocation Agreement. The Town hereby agrees to 
cooperate with Sheep Mountain in exercising its rights and responsibilities pursuant to 
the Kapushion Ditch Relocation Agreement in order to reasonably ensure that the ditch 
relocation and piping project, and resulting grants of easements, contemplated thereby are 
accomplished to the mutual benefit of the Town and Sheep Mountain as the two co-
owners of the McCormick Ditch Water Rights. Nothing in this Agreement shall prohibit 
the Town from further relocating, altering, or modifying the Town Section of the 
McCormick Ditch so long as such relocation, alteration, or modification does not 
adversely impact the Town’s obligation to deliver Sheep Mountain’s portion of the water 
legally and physically available to the McCormick Ditch Water Rights to the Point of 
Delivery, and so long as and upon condition that Sheep Mountain receives conveyance of 
a permanent, non-exclusive easement for any portions of the ditch that may be relocated 
outside of current easements, free and clear of all encumbrances (or with appropriate lien 
subordinations), prior to discontinuance of use of the original ditch alignment and prior to 
relocation. The Town shall confer with, provide plans to, and provide easements for any 
ditch sections proposed to be relocated outside of existing easements, to Sheep Mountain 
in advance of any such future relocation, alteration, or modification work, for review and 
approval by Sheep Mountain, which approval shall not be unreasonably withheld. Sheep 
Mountain shall also retain the right to participate in a three-party ditch relocation 
agreement with the Town and the third-party developer of the project described in 
Paragraph 8, above.  
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12. Town Insurance.  The Town is a member of the Colorado Intergovernmental Risk 
Sharing Agency (CIRSA) and as such participates in the CIRSA Property/Casualty Pool 
(“CIRSA Coverage”). Throughout the term of this Agreement, the Town agrees to 
maintain, at its own cost and expense, CIRSA Coverage applicable to the premises and 
operations of the Town, which shall include coverage for bodily injury and property 
damage arising from the Town’s construction, operation, maintenance, repair and 
replacement of the Town Section of the ditch  and  any improvements or work that the 
Town may locate or conduct upon the Sheep Mountain Property pursuant to Paragraph 6, 
above, subject to the terms and conditions of such CIRSA Coverage. Sheep Mountain 
shall be added as additional insured to the Town’s liability coverage, solely as respects 
liabilities arising from acts or omissions of the Town, its officers and employees, in the 
discharge of the Town’s obligations under this Agreement for construction, operation, 
maintenance, repair and replacement of the Town Section of the ditch. The Town shall 
also procure and keep in force at its own expense Workers Compensation insurance to the 
extent required by applicable Federal and State law. Certificates of Insurance evidencing 
the required coverage and provisions herein shall be available to Sheep Mountain upon 
request.  In the event that Sheep Mountain maintains any insurance coverage with regard 
to the Town Section of the ditch, the Town’s coverage shall be primary only with respect 
to liabilities arising from acts or omissions of the Town, its officers and employees; and 
Sheep Mountain’s coverage shall be primary as respects liabilities arising from acts or 
omissions of Sheep Mountain, its principals, officers and employees. The  parties  
understand  and  agree  that  the Town,  its  officers,  and  its employees are relying on, 
and do not waive or intend to waive by any provision of this Agreement, the monetary 
limitations or any other rights, immunities, and protections provided by the Colorado 
Governmental Immunity Act, C.R.S. § 24-10-101 et seq., as from time to time amended, 
or otherwise available to the Town, its officers, or its employees.  

 
13. Sheep Mountain Insurance.  Pursuant to this Agreement, the Town shall no longer have 

any rights or obligations with regard to delivery of water from the McCormick Ditch 
across the Sheep Mountain property, except as provided for herein regarding the right to 
deliver customary “tail” water, and except to the extent that the Town conducts any work, 
constructs any improvements, or collects or delivers any water upon or across the Sheep 
Mountain Property pursuant to Paragraph 6, above. Sheep Mountain shall procure its own 
property and liability insurance coverages with regard to the Sheep Mountain property 
and the Sheep Mountain Section of the ditch. The Town shall have no liability or 
obligations with regard to the Sheep Mountain Section of the ditch, or delivery of water 
from the McCormick Ditch across the Sheep Mountain Property, except to the extent that 
the Town conducts any work, constructs any improvements, or collects or delivers any 
water upon or across the Sheep Mountain Property pursuant to Paragraph 6, above.  
  

14. Successors and Assigns; Amendments. The parties intend that the covenants, conditions 
and restrictions contained in this Agreement shall be appurtenant to and run with title to 
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the McCormick Ditch Water Rights and shall be binding upon, and inure to the benefit 
of, the parties, their heirs, successors and/or assigns. A fully executed copy of this 
Agreement will be recorded in the real property records of Gunnison County, Colorado.  
This Agreement may only be amended by a written document signed by all parties or 
their successors-in-interest and recorded in the real property records of Gunnison County, 
Colorado.  

 
15. Colorado Law. This Agreement shall be interpreted according to the laws of the State of 

Colorado. 
  
16. Notices; Right to Cure. Except as provided for in Paragraph 5, any notices pursuant to 

this Agreement shall be delivered to the parties via U.S. Mail at the addresses listed at the 
top of the first page of this Agreement or to such other address as may be specified to all 
other parties in writing or in any deed transferring an interest in the McCormick Ditch 
Water Rights. Also excepting in emergency conditions as defined in Paragraph 5, any 
notice concerning any alleged failure to perform maintenance or repair obligations shall 
be provided at least ten (10) business days before the notifying party exercises its 
enforcement rights hereunder.   

 
17. Dispute Resolution. Any dispute regarding the terms of this Agreement shall be 

submitted to the Gunnison County District Court or the District Court in and for Water 
Division No. 4, State of Colorado, which Courts shall award reasonable attorneys’ fees 
and expenses, including expert witness fees, to the prevailing party or parties in any such 
action. 

 
18. Water Court Stipulations. In partial consideration of and subject to the terms and 

conditions set forth in this Agreement, Sheep Mountain hereby agrees to stipulate to entry 
of rulings of the referee and final decrees in Case Nos. 16CW3085 and 16CW3086, 
Water Division No. 4, without further conditions, provided that such rulings and decrees 
shall be consistent with this Agreement, including but not limited to, Paragraph 6 above 
and the Town’s agreement to no longer irrigate the McCormick Ranch lands in the future. 
Sheep Mountain’s legal counsel shall continue to be provided with copies of all future 
proposed or final rulings of the referee or decrees in said proceedings. Sheep Mountain 
hereby agrees to not oppose or appeal entry of such final decrees and/or any future 
diligence proceedings involving the conditional water rights awarded in such decrees. 

 
19. Assignment.  Other than the assignment of rights and obligations under the Kapushion 

Ditch Relocation Agreement and any agreement with the 6th Street Station property 
owner/developer, the Town shall not otherwise assign its rights and obligations pursuant 
to this Agreement to any other third party without express written consent of Sheep 
Mountain. Sheep Mountain may only assign its rights and obligations pursuant to this 
Agreement to successor owner(s) of the Sheep Mountain Property.  
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20. Recording.  A copy of this Agreement shall be recorded in the Office of the Gunnison 

County Clerk & Recorder in order to provide notice to third parties of the contents 
hereof, including but not limited to the Town’s vacation of easements across the Sheep 
Mountain Property pursuant to Paragraph 6, above.  

  
IN WITNESS WHEREOF, the parties hereto have executed this Agreement effective the 

day and year first written above. 
 
     THE TOWN OF CRESTED BUTTE, COLORADO 
     a Colorado home rule municipal corporation 
 
 
     ________________________________________ 
     By: James A. Schmidt, Mayor 
 
ATTEST:      [SEAL] 
 
 
___________________________ 
Lynelle Stanford, Town Clerk 
     
STATE OF COLORADO ) 
    )  ss: 
COUNTY OF GUNNISON ) 
 
 Subscribed and sworn to before me by James A. Schmidt, as Mayor, and Lynelle Stanford, 
as Town Clerk, of the Town of Crested Butte, Colorado, a Colorado home rule municipal 
corporation.  
 
 WITNESS my hand and official seal.  
 My commission expires:   
 
             
       _________________________________ 
       Notary Public 
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SHEEP MOUNTAIN PARTNERS, LLC 
       a Colorado limited liability company 
 
 
       __________________________________ 
       By:  Ryan Martens, Manager 
 
STATE OF COLORADO ) 
    )  ss: 
COUNTY OF __________ ) 
 
 Subscribed and sworn to before me this ____ day of _______________, 2018 by Ryan 
Martens as Manager of Sheep Mountain Partners, LLC, a Colorado limited liability company.  
 
 WITNESS my hand and official seal.  
 My commission expires:   
 
             
       _________________________________ 
       Notary Public 
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MEMO/Staff Report 

 
 TO: Mayor James A. Schmidt and Crested Butte Town Council 
 CC: Barbara Green, Esq.; Dara MacDonald; Michael Yerman, 

Shea Early   
 FROM: Scott Miller, Esq. and Danielle L. Van Arsdale, Esq. 
 DATE: December 13, 2018  
 RE: Kaphushion Declaratory Judgment action, Case No. 

17CV30036 - status and update 
***************************************************** 
 
Background: 
 
On June 13, 2017, J. Antonette, LLC; Ruth M. Kapushion Family Partnership, 
LLLP; and Terreno, LLC (collectively “Plaintiffs” or the “Kapushion 
Parties”) filed a Complaint for Declaratory Judgement in Case No. 
17CV30036, Gunnison County District Court, against Sheep Mountain 
Partners, LLC (“Sheep Mountain”); and the Town of Crested Butte (the 
“Town”) (collectively “Defendants”). The Complaint requests a declaration 
from the Court that the Kapushion Parties’ proposed alterations, relocations 
and improvements to the McCormick Ditch and structures will not cause legal 
injury to the Defendants’ respective water and easement rights in the ditch.  
 
The Kapushion Parties are title owners of the following real property located 
within the Town’s municipal boundaries: Lots 17-27, Block 1; Lots 6-16, Block 
12; Lots 1-13 and 30-32, Block 11; and Lots 17-32, Block 2 (collectively, the 
“Kapushion Property”). Sheep Mountain is the title owner of approximately 
39% of the water rights, and associated easement rights, decreed to the 
McCormick Ditch. The Town is the title owner of approximately 61% of the 
water rights, and associated easement rights, decreed to the McCormick Ditch. 
Both the Town and Sheep Mountain use McCormick Ditch water downstream 
of the Kapushion Property. The Kapushion Parties are seeking approvals to 
develop the Kapushion Property by subdividing multiple platted/zoned lots 
pursuant to the Town’s Subdivision Regulations contained within Chapter 17 
of the Crested Butte Municipal Code. As part of the development project, the 
Kapushion Parties desire to relocate the McCormick Ditch currently located 
on the Kapushion Property into the Town’s right-of-way for Teocalli Avenue, 
and to straighten, line, and cover the relocated ditch segment, all pursuant to 
engineered design (the “Ditch Improvements”). 
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Page 2 
 

Colorado law permits the owner of a servient estate (in this case, the Kapushions) to make 
reasonable changes to the location and/or dimensions of an easement, at the servient owner’s 
expense, in order to permit normal use or development of the servient estate, so long as the 
changes are not specifically denied by the terms and conditions of an express easement and do 
not: (a) significantly lessen the utility of the easement; (b) increase the burdens on the owner of 
the easement in its use and enjoyment; and (c) frustrate the purpose for which the easement was 
created. Roaring Fork Club, L.P. v. St. Jude's Co., 36 P.3d 1229, 1236 (Colo. 2001) (citing 
RESTATEMENT (THIRD) OF PROPERTY (SERVITUDES) § 4.8(3) (2000). Typically, the 
servient estate owner obtains consent from the downstream ditch owners to make the changes. 
However, when consent cannot be obtained, Colorado law permits the owner of a servient estate 
to file a declaratory judgment action for a judicial determination of whether its proposed changes 
to an irrigation ditch will injure the ditch owner’s easement rights, pursuant to the above 
Restatement test. Id. at 1239. Here, the Kapushions were not able to secure consent from Sheep 
Mountain and thus filed for a declaratory judgement in Case No. 17CV30036. The Case is 
currently set for a three-day trial at the Gunnison County Courthouse commencing on April 17, 
2019.  
 
On June 19, 2017, the Crested Butte Town Council passed Resolution No. 39, Series 2017 
approving the version of a Development Improvements Agreement by and between the 
Kapushion Parties and the Town dated May 1, 2017, and the version of a Ditch Relocation 
Agreement by and between the Kapushion Parties, the Town, and Sheep Mountain dated May 
19, 2017. The Development Improvements Agreement authorizes the Kapushion Parties to 
develop the Kapushion Property under a specific set of terms and conditions. The Ditch 
Relocation Agreement, which is attached to and incorporated within the Development 
Improvements Agreement as Exhibit F, authorizes the Kapushion Parties to perform the Ditch 
Improvements as part of their development project under a specific set of terms and conditions. 
 
Neither Agreement was executed following the passage of Resolution No. 39, Series 2017. This 
is due to the fact that Sheep Mountain still disagreed with the terms and conditions within the 
version of the Ditch Relocation Agreement dated May 19, 2017. The Parties have spent the past 
eighteen (18) months continuing to negotiate the Agreement. Sheep Mountain and Town Staff 
have also been negotiating an associated McCormick Ditch Agreement to set forth and confirm 
the Parties’ respective rights and obligations with regard to: (a) ownership of water rights in the 
ditch; (b) use of the ditch structure and associated easements; (c) water delivery from the Ditch; 
and (d) responsibility for operation, maintenance, repair, and replacement of the Ditch lateral and 
structures, all following the Kapushion Parties performance of the Ditch Improvements. 
 
Status and Update:  
 
At this time, the Parties have reached consensus on the version of the Development Improvement 
Agreement dated May 17, 2017; the version of the Kapushion Ditch Relocation Agreement dated 
December 6, 2018; and the version of the Sheep Mountain/Town McCormick Ditch Agreement 
dated December 4, 2018. Town Staff recommends that the Town Council approve all three 
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Agreements per pending Resolution Nos. 31 and 32, Series 2018. Execution of the Ditch 
Relocation Agreement will settle all claims plead in the Kapushion Parties’ Complaint for 
Declaratory Judgement and render Case No. 17CV30036 ripe for dismissal.  
 
The Kapushion Parties have not yet presented Town Staff with draft pleadings to dismiss Case 
No. 17CV3006. Town Staff therefore cannot currently recommend settlement of the declaratory 
judgment action. However, upon review and approval of such pleadings, and upon Sheep 
Mountain’s like review and approval, Town Staff will be recommending that the Town Council 
approve the Kapushion Parties’ Unopposed Motion to Dismiss Case No. 17CV3006.   
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MEMO 

 
 TO: Mayor James A. Schmidt and Crested Butte Town Council 
 CC: Barbara Green, Esq.; Dara MacDonald; Michael Yerman, 

Shea Early   
 FROM: Scott Miller, Esq. and Danielle L. Van Arsdale, Esq. 
 DATE: December 13, 2018  
 RE: Authorization to enter into stipulations for settlement with 

Wayne Meredith and Sheep Mountain Partners, LLC; Case 
Nos. 16CW3085 and 16CW3086 

***************************************************** 
 
Background: 
 
On December 30, 2016, the Town of Crested Butte (the “Town”) filed Case 
Nos. 16CW3085 and 16CW3086, Division 4 Water Court, to change a portion 
of its interests in the McCormick Ditch Priority 128 senior irrigation water 
right. The applications also request appropriative rights of exchange for the 
reach of stream extending from the Crested Butte Water Ditch intake on Coal 
Creek to the point where potable irrigation return flows from the Town’s 
municipal water system enter the Slate River. Overall, the purpose of the cases 
is allow the Town to divert its Priority 128 water right at the Crested Butte 
Water Ditch (Town intake) for use within its municipal water system and at 
the McCormick Ditch headgate to irrigate several parks and other open spaces 
within the Town’s municipal boundaries, and to re-use such water with a 
priority senior to the Colorado Water Conservation Board’s pending 2017 
instream flow water right on Coal Creek.  
 
Wayne Meredith (“Meredith”) and Sheep Mountain Partners, LLC (“Sheep 
Mountain”) are two of the five (5) parties that filed Statements of Opposition 
to the Town’s applications. The Town has been actively prosecuting Case 
Nos. 16CW3085 and 16CW3086; and has been negotiating for settlement 
with these parties for the past two (2) years. 
 
Currently pending before the Town Council are: 
 
a) Resolution No. 31, Series 2018 – A Resolution of the Crested Butte 

Town Council restating and renewing approval of the Development 
Improvements Agreement and associated McCormick Ditch 
Relocation Agreement affecting Lots 17-27, Block 1; Lots 6-16, Block 
12; Lots 1-13 and 30-32 Block 11; and Lots 17-32, Block 2; Town of 
Crested Butte, Colorado. AND 
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b) Resolution No. 32, Series 2018 – A Resolution of the Crested Butte Town Council 

approving the McCormick Ditch Agreement between the Town of Crested Butte and 
Sheep Mountain Partners, LLC.  

 
In consideration for the Town Council passing Resolution Nos. 31 and 32, Series 2018, and the 
Town executing the Ditch Relocation Agreement and McCormick Ditch Agreement at issue, 
Meredith and Sheep Mountain have agreed to end their active opposition to Case Nos. 
16CW3085 and 16CW3086. Attached please find Stipulations and Agreements with Opposer 
Wayne Meredith, for Case Nos. 16CW3085 and 16CW3086, and Stipulations and 
Agreements with Opposer Sheep Mountain Partners, LLC for Case Nos. 16CW3085 and 
16CW3086, all dated December 6, 2018. 
 
Recommendation:  
 
Town Staff recommends that Town Council make a motion to enter into the attached Stipulations 
and Agreements with Wayne Meredith and Sheep Mountain Partners, LLC in order to settle 
these parties’ Statements of Opposition to Case Nos. 16CW3085 and 16CW3086, Division 4 
Water Court.  
 
Proposed Motion:  
 
[A Council Member]: “I hereby make a motion directing the Town water attorney to enter into 
Stipulations and Agreements, in substantially the forms dated December 6th, 2018, with Wayne 
Meredith and Sheep Mountain Partners, LLC, as well as take any other necessary steps, to settle 
such parties’ Statements of Opposition to Case Nos, 16CW3085 and 16CW3086, Division 4 
Water Court.” [Motion seconded by another Council Member]. 
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District Court, Water Division 4 
Montrose County Courthouse 
1200 N. Grand Avenue, Bin A 
Montrose, CO  81401-3146 
(970) 252-4351 
 
CONCERNING THE APPLICATION FOR WATER RIGHTS OF: 
 
TOWN OF CRESTED BUTTE 
A Colorado home rule municipality 
 
The Gunnison River or its Tributaries 
 
In Gunnison County, Colorado 
 
 
Attorneys: Scott C. Miller, #26181 
 Danielle L. Van Arsdale, #42800 
 Patrick, Miller, & Noto, P.C. 
 229 Midland Avenue 
 Basalt, CO  81621 
   
Phone Number: 970/920-1030   E-Mail:   miller@waterlaw.com 
FAX Number:   970/927-1030                     vanarsdale@waterlaw.com 
  

 
 
 
 
 
 
 
 
 
 
 
COURT USE ONLY 
 
Case Number: 
 
16CW3085 
 
 
 
 
 
 
Division    Courtroom 
 

  
STIPULATION AND AGREEMENT WITH  

OPPOSER WAYNE MEREDITH 
 

 
Applicant the Town of Crested Butte, a Colorado home rule municipality, through it 

attorneys, and Opposer Wayne Meredith (“Meredith”), an individual, through his attorney, for 
and in consideration of the mutual promises and covenants below, stipulate and agree as follows: 
 
1. This Stipulation is entered by way of compromise and settlement of this litigation; and as 

partial consideration for a certain Ditch Relocation Agreement and Grant of Easement 
(“Ditch Relocation Agreement”) by and between the Applicant, Sheep Mountain 
Partners, LLC, a Colorado limited liability company, and the Ruth M. Kapushion Family 
Partnership, LLLP, a Colorado limited liability limited partnership, dated December __, 
2018. 
 

2. Meredith agrees to entry of the Findings of Fact, Conclusions of Law, Ruling of the 
Referee, and Judgement and Decree of the Water Court (“Decree”) that is consistent 
with, and does not violate, the terms and conditions of the Ditch Relocation Agreement. 
 

3. Meredith shall remain on the service list in this case and shall receive a copy of any 
proposed decree tendered by Applicant to the Water Court. Meredith shall have an 
opportunity to review any such proposed decree. Meredith agrees that he will not object 
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to the entry of a decree that is consistent with, and does not violate, the terms and 
conditions of the Ditch Relocation Agreement. 

 
4. This Stipulation and Agreement (“Stipulation”) binds and benefits the Parties, and their 

heirs, executors, administrators, successors, and assigns. 
 
5. The Parties shall each bear their own costs and fees associated with their appearances in 

this case. 
 

6. This Stipulation is enforceable by the Parties as either an agreement or as an order of the 
Water Court. 

 
7. Meredith consents to Applicant filing a motion to seek the Water Court’s approval and 

adoption of this Stipulation as an order. 
 

 
Dated this ____ day of ________________ 2018. 
 
 
DUFFORD, WALDECK, MILBURN & KROHN, L.L.P. 
A limited liability partnership 
 
 
By: ______________________________________ 

John R. Pierce, No. 32365 
744 Horizon Ct., Ste. 300 
Grand Junction, CO 81506 
(970) 941-5500 

     
Attorney for Wayne Meredith  
 
 
PATRICK, MILLER & NOTO, P.C. 
A professional corporation 
 
 
By: ______________________________________ 
 Scott C. Miller, No. 26181 
 Danielle L. Van Arsdale, No. 42800 
 229 Midland Ave. 
 Basalt, CO  81621 

(970) 920-1030 
 
Attorneys for Applicant 
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CERTIFICATE OF SERVICE 

 I hereby certify that on this ____ day of December, 2018, a true and correct copy of the 
foregoing pleading in the captioned case was served via CCES® on the following: 
 
 
John R. Pierce 
Dufford, Waldeck, Milburn & Krohn, LLP 
[Wayne Meredith] 
 

Kirsten M. Kurath 
Williams, Turner & Holmes, P.C. 
[Skyland Metropolitan District] 

Jennifer Mele 
Colorado Attorney General 
[CWCB] 
 

Heather A. Warren 
Elizabeth M. Joyce 
Colorado Attorney General 
[CPW] 
 

Mark E. Hamilton 
Kyle J. Crandall 
Holland & Hart, LLP 
[Sheep Mountain Partners, LLC] 

Jodi A. Hanson 
Water Clerk 
 
State Engineer 
Division 4 Water Engineer 
Colorado Division of Water Resources 
 

 
   
        
Hannah Mink 
 
 
 
 
 
 
 
 

In accordance with C.R.C.P. 121 §1-26(9), this document has been electronically filed via CCES.  A printable, 
signed copy of this document with original signatures is maintained by Patrick, Miller & Noto, P.C. and will be 

made available for inspection by other parties or the Court upon request. 
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District Court, Water Division 4 
Montrose County Courthouse 
1200 N. Grand Avenue, Bin A 
Montrose, CO  81401-3146 
(970) 252-4351 
 
CONCERNING THE APPLICATION FOR WATER RIGHTS OF: 
 
TOWN OF CRESTED BUTTE 
A Colorado home rule municipality 
 
The Gunnison River or its Tributaries 
 
In Gunnison County, Colorado 
 
 
Attorneys: Scott C. Miller, #26181 
 Danielle L. Van Arsdale, #42800 
 Patrick, Miller, & Noto, P.C. 
 229 Midland Avenue 
 Basalt, CO  81621 
   
Phone Number: 970/920-1030   E-Mail:   miller@waterlaw.com 
FAX Number:   970/927-1030                     vanarsdale@waterlaw.com 
  

 
 
 
 
 
 
 
 
 
 
 
COURT USE ONLY 
 
Case Number: 
 
16CW3086 
 
 
 
 
 
 
Division    Courtroom 
 

  
STIPULATION AND AGREEMENT WITH  

OPPOSER WAYNE MEREDITH 
 

 
Applicant the Town of Crested Butte, a Colorado home rule municipality, through it 

attorneys, and Opposer Wayne Meredith (“Meredith”), an individual, through his attorney, for 
and in consideration of the mutual promises and covenants below, stipulate and agree as follows: 
 
1. This Stipulation is entered by way of compromise and settlement of this litigation; and as 

partial consideration for a certain Ditch Relocation Agreement and Grant of Easement 
(“Ditch Relocation Agreement”) by and between the Applicant, Sheep Mountain 
Partners, LLC, a Colorado limited liability company, and the Ruth M. Kapushion Family 
Partnership, LLLP, a Colorado limited liability limited partnership, dated December __, 
2018. 
 

2. Meredith agrees to entry of the Findings of Fact, Conclusions of Law, Ruling of the 
Referee, and Judgement and Decree of the Water Court (“Decree”) that is consistent 
with, and does not violate, the terms and conditions of the Ditch Relocation Agreement. 
 

3. Meredith shall remain on the service list in this case and shall receive a copy of any 
proposed decree tendered by Applicant to the Water Court. Meredith shall have an 
opportunity to review any such proposed decree. Meredith agrees that he will not object 
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to the entry of a decree that is consistent with, and does not violate, the terms and 
conditions of the Ditch Relocation Agreement. 

 
4. This Stipulation and Agreement (“Stipulation”) binds and benefits the Parties, and their 

heirs, executors, administrators, successors, and assigns. 
 
5. The Parties shall each bear their own costs and fees associated with their appearances in 

this case. 
 

6. This Stipulation is enforceable by the Parties as either an agreement or as an order of the 
Water Court. 

 
7. Meredith consents to Applicant filing a motion to seek the Water Court’s approval and 

adoption of this Stipulation as an order. 
 

 
Dated this ____ day of ________________ 2018. 
 
 
DUFFORD, WALDECK, MILBURN & KROHN, L.L.P. 
A limited liability partnership 
 
 
By: ______________________________________ 

John R. Pierce, No. 32365 
744 Horizon Ct., Ste. 300 
Grand Junction, CO 81506 
(970) 941-5500 

     
Attorney for Wayne Meredith  
 
 
PATRICK, MILLER & NOTO, P.C. 
A professional corporation 
 
 
By: ______________________________________ 
 Scott C. Miller, No. 26181 
 Danielle L. Van Arsdale, No. 42800 
 229 Midland Ave. 
 Basalt, CO  81621 

(970) 920-1030 
 
Attorneys for Applicant 
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CERTIFICATE OF SERVICE 

 I hereby certify that on this ____ day of December, 2018, a true and correct copy of the 
foregoing pleading in the captioned case was served via CCES® on the following: 
 
 
John R. Pierce 
Dufford, Waldeck, Milburn & Krohn, LLP 
[Wayne Meredith] 
 

Kirsten M. Kurath 
Williams, Turner & Holmes, P.C. 
[Skyland Metropolitan District] 

Jennifer Mele 
Colorado Attorney General 
[CWCB] 
 

Heather A. Warren 
Elizabeth M. Joyce 
Colorado Attorney General 
[CPW] 
 

Mark E. Hamilton 
Kyle J. Crandall 
Holland & Hart, LLP 
[Sheep Mountain Partners, LLC] 

Jodi A. Hanson 
Water Clerk 
 
State Engineer 
Division 4 Water Engineer 
Colorado Division of Water Resources 
 

 
   
        
Hannah Mink 
 
 
 
 
 
 
 
 

In accordance with C.R.C.P. 121 §1-26(9), this document has been electronically filed via CCES.  A printable, 
signed copy of this document with original signatures is maintained by Patrick, Miller & Noto, P.C. and will be 

made available for inspection by other parties or the Court upon request. 
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District Court, Water Division 4 
Montrose County Courthouse 
1200 N. Grand Avenue, Bin A 
Montrose, CO  81401-3146 
(970) 252-4351 
 
CONCERNING THE APPLICATION FOR WATER RIGHTS OF: 
 
TOWN OF CRESTED BUTTE 
A Colorado home rule municipality 
 
The Gunnison River or its Tributaries 
 
In Gunnison County, Colorado 
 
 
Attorneys: Scott C. Miller, #26181 
 Danielle L. Van Arsdale, #42800 
 Patrick, Miller, & Noto, P.C. 
 229 Midland Avenue 
 Basalt, CO  81621 
   
Phone Number: 970/920-1030   E-Mail:   miller@waterlaw.com 
FAX Number:   970/927-1030                     vanarsdale@waterlaw.com 
  

 
 
 
 
 
 
 
 
 
 
 
COURT USE ONLY 
 
Case Number: 
 
16CW3085 
 
 
 
 
 
 
Division    Courtroom 
 

  
STIPULATION AND AGREEMENT WITH  

OPPOSER SHEEP MOUNTAIN PARTENERS, LLC 
 

 
Applicant the Town of Crested Butte, a Colorado home rule municipality, through it 

attorneys, and Opposer Sheep Mountain Partners, LLC (“Sheep Mountain”), a Colorado limited 
liability company, through its attorneys, for and in consideration of the mutual promises and 
covenants below, stipulate and agree as follows: 
 
1. This Stipulation is entered by way of compromise and settlement of this litigation 

pursuant to the terms and conditions of a certain McCormick Ditch Agreement 
(“McCormick Ditch Agreement”) by and between the Parties dated December __, 2018. 
 

2. Sheep Mountain agrees to entry of a Findings of Fact, Conclusions of Law, Ruling of the 
Referee, and Judgement and Decree of the Water Court (“Decree”) in this case that is 
consistent with, and does not violate, the terms and conditions of the McCormick Ditch 
Agreement. 
 

3. Sheep Mountain shall remain on the service list in this case and shall receive a copy of 
any proposed decree tendered by Applicant to the Water Court. Sheep Mountain shall 
have an opportunity to review any such proposed decree. Sheep Mountain agrees that it 
will not object to the entry of a decree that is consistent with, and does not violate, the 
terms and conditions of the McCormick Ditch Agreement. 
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4. This Stipulation and Agreement (“Stipulation”) binds and benefits the Parties, and their 

heirs, executors, administrators, successors, and assigns. 
 

5. The Parties shall each bear their own costs and fees associated with their appearances in 
this case. 

 
6. Sheep Mountain consents to Applicant filing a motion to seek the Water Court’s approval 

and adoption of this Stipulation as an order. 
 

 
Dated this ____ day of ________________ 2018. 
 
 
HOLLAND & HART, L.L.P. 
A limited liability partnership 
 
 
By: ______________________________________ 

Mark E. Hamilton, No. 24585 
Kylie J. Crandall, No. 41159 
600 E. Main Street, Ste. 104 
Aspen, CO 81611-1991 
(970) 925-3476 

     
Attorneys for Sheep Mountain Partners, LLC  
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PATRICK, MILLER & NOTO, P.C. 
A professional corporation 
 
 
By: ______________________________________ 
 Scott C. Miller, No. 26181 
 Danielle L. Van Arsdale, No. 42800 
 229 Midland Ave. 
 Basalt, CO  81621 

(970) 920-1030 
 
Attorneys for Applicant 
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CERTIFICATE OF SERVICE 

 I hereby certify that on this ____ day of December, 2018, a true and correct copy of the 
foregoing pleading in the captioned case was served via CCES® on the following: 
 
 
John R. Pierce 
Dufford, Waldeck, Milburn & Krohn, LLP 
[Wayne Meredith] 
 

Kirsten M. Kurath 
Williams, Turner & Holmes, P.C. 
[Skyland Metropolitan District] 

Jennifer Mele 
Colorado Attorney General 
[CWCB] 
 

Heather A. Warren 
Elizabeth M. Joyce 
Colorado Attorney General 
[CPW] 
 

Mark E. Hamilton 
Kyle J. Crandall 
Holland & Hart, LLP 
[Sheep Mountain Partners, LLC] 

Jodi A. Hanson 
Water Clerk 
 
State Engineer 
Division 4 Water Engineer 
Colorado Division of Water Resources 
 

 
   
        
Hannah Mink 
 
 
 
 
 
 
 
 

In accordance with C.R.C.P. 121 §1-26(9), this document has been electronically filed via CCES.  A printable, 
signed copy of this document with original signatures is maintained by Patrick, Miller & Noto, P.C. and will be 

made available for inspection by other parties or the Court upon request. 
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District Court, Water Division 4 
Montrose County Courthouse 
1200 N. Grand Avenue, Bin A 
Montrose, CO  81401-3146 
(970) 252-4351 
 
CONCERNING THE APPLICATION FOR WATER RIGHTS OF: 
 
TOWN OF CRESTED BUTTE 
A Colorado home rule municipality 
 
The Gunnison River or its Tributaries 
 
In Gunnison County, Colorado 
 
 
Attorneys: Scott C. Miller, #26181 
 Danielle L. Van Arsdale, #42800 
 Patrick, Miller, & Noto, P.C. 
 229 Midland Avenue 
 Basalt, CO  81621 
   
Phone Number: 970/920-1030   E-Mail:   miller@waterlaw.com 
FAX Number:   970/927-1030                     vanarsdale@waterlaw.com 
  

 
 
 
 
 
 
 
 
 
 
 
COURT USE ONLY 
 
Case Number: 
 
16CW3086 
 
 
 
 
 
 
Division    Courtroom 
 

  
STIPULATION AND AGREEMENT WITH  

OPPOSER SHEEP MOUNTAIN PARTENERS, LLC 
 

 
Applicant the Town of Crested Butte, a Colorado home rule municipality, through it 

attorneys, and Opposer Sheep Mountain Partners, LLC (“Sheep Mountain”), a Colorado limited 
liability company, through its attorneys, for and in consideration of the mutual promises and 
covenants below, stipulate and agree as follows: 
 
1. This Stipulation is entered by way of compromise and settlement of this litigation 

pursuant to the terms and conditions of a certain McCormick Ditch Agreement 
(“McCormick Ditch Agreement”) by and between the Parties dated December __, 2018. 
 

2. Sheep Mountain agrees to entry of a Findings of Fact, Conclusions of Law, Ruling of the 
Referee, and Judgement and Decree of the Water Court (“Decree”) in this case that is 
consistent with, and does not violate, the terms and conditions of the McCormick Ditch 
Agreement. 
 

3. Sheep Mountain shall remain on the service list in this case and shall receive a copy of 
any proposed decree tendered by Applicant to the Water Court. Sheep Mountain shall 
have an opportunity to review any such proposed decree. Sheep Mountain agrees that it 
will not object to the entry of a decree that is consistent with, and does not violate, the 
terms and conditions of the McCormick Ditch Agreement. 
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4. This Stipulation and Agreement (“Stipulation”) binds and benefits the Parties, and their 

heirs, executors, administrators, successors, and assigns. 
 

5. The Parties shall each bear their own costs and fees associated with their appearances in 
this case. 

 
6. Sheep Mountain consents to Applicant filing a motion to seek the Water Court’s approval 

and adoption of this Stipulation as an order. 
 

 
Dated this ____ day of ________________ 2018. 
 
 
HOLLAND & HART, L.L.P. 
A limited liability partnership 
 
 
By: ______________________________________ 

Mark E. Hamilton, No. 24585 
Kylie J. Crandall, No. 41159 
600 E. Main Street, Ste. 104 
Aspen, CO 81611-1991 
(970) 925-3476 

     
Attorneys for Sheep Mountain Partners, LLC  
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PATRICK, MILLER & NOTO, P.C. 
A professional corporation 
 
 
By: ______________________________________ 
 Scott C. Miller, No. 26181 
 Danielle L. Van Arsdale, No. 42800 
 229 Midland Ave. 
 Basalt, CO  81621 

(970) 920-1030 
 
Attorneys for Applicant 
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CERTIFICATE OF SERVICE 

 I hereby certify that on this ____ day of December, 2018, a true and correct copy of the 
foregoing pleading in the captioned case was served via CCES® on the following: 
 
 
John R. Pierce 
Dufford, Waldeck, Milburn & Krohn, LLP 
[Wayne Meredith] 
 

Kirsten M. Kurath 
Williams, Turner & Holmes, P.C. 
[Skyland Metropolitan District] 

Jennifer Mele 
Colorado Attorney General 
[CWCB] 
 

Heather A. Warren 
Elizabeth M. Joyce 
Colorado Attorney General 
[CPW] 
 

Mark E. Hamilton 
Kyle J. Crandall 
Holland & Hart, LLP 
[Sheep Mountain Partners, LLC] 

Jodi A. Hanson 
Water Clerk 
 
State Engineer 
Division 4 Water Engineer 
Colorado Division of Water Resources 
 

 
   
        
Hannah Mink 
 
 
 
 
 
 
 
 

In accordance with C.R.C.P. 121 §1-26(9), this document has been electronically filed via CCES.  A printable, 
signed copy of this document with original signatures is maintained by Patrick, Miller & Noto, P.C. and will be 

made available for inspection by other parties or the Court upon request. 
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Staff Report 
December 17, 2018 

 
 

 

To:   Mayor and Town Council 
 

From: Dara MacDonald, Town Manager 
 
Subject:   Ordinance 32-2018 – An ordinance of the Crested Butte Town Council authorizing 

to approve stipulation regarding ownership and easements for the Heights Open 

Space property and for dismissal of Action in Civil Action No. 2018-CV-30008, 

Gunnison County District Court 

 

 

 

Summary:  This agenda item is the effectuation of the settlement negotiations that resulted from 

mediation in the Heights Open Space suit. 

 

Background: After extensive discussions with the local owners of residential properties at the 

Heights regarding how best to manage avalanche risk on the property, in January 2017 the Town 

acquired the open space from Trappers.  Following this acquisition the lot owners at the Heights 

filed suit against the Town claiming that they, in fact, owned the open space among other claims. 

 

Discussion:  As a required step in this type of litigation the parties agreed to mediation.  The 

outcome of the mediation is the proposed settlement.  In the settlement the Town will release any 

claim to ownership of the property and the lot owners agree that the Town can perform avalanche 

mitigation work on the property and that all current public and CB Nordic uses can continue. 

 

Legal Implications: The settlement and appropriate filings with the court will resolve the ongoing 

litigation in civil action No 2018-CV-30008.  All of these documents have been reviewed by the 

Town Attorney. 

 

Recommendation:  Staff recommends the following motions: 

 

1. A motion “to set Ordinance 32, Series 2018 for public hearing on January 7, 2018.”  

Followed by a second and roll call vote. 
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ORDINANCE NO. 31 

 

SERIES 2018 

 

AN ORDINANCE OF THE CRESTED BUTTE TOWN 

COUNCIL TO APPROVE STIPULATION REGARDING 

OWNERSHIP AND EASEMENTS FOR THE HEIGHTS 

OPEN SPACE PROPERTY AND FOR DISMISSAL OF 

ACTION IN CIVIL ACTION NO. 2018-CV-30008, 

GUNNISON COUNTY DISTRICT COURT  
 

 WHEREAS, the Town of Crested Butte, Colorado (the “Town”) is a home rule 

municipality duly and regularly organized and now validly existing as a body corporate and 

politic under and by the Constitution and the laws of the State of Colorado; 

 

 WHEREAS, the Town Council is authorized pursuant to § 14.4 of the Town Charter to 

sell and convey Town-owned property; 

 

WHEREAS, the Town owns an interest in certain real property commonly known as the 

Heights Open Space pursuant to a quit claim deed from Trappers Crossing, Ltd., dated January 5, 

2018, recorded January __, 2018, at reception No. _________ of the Gunnison County Clerk and 

Recorder, a copy of which is attached hereto as Exhibit A (“Town Deed”);  

 

WHEREAS, the Town is the Defendant in a civil action filed by the owners of the 12 

Sites in the Heights at Crested Butte Subdivision as Plaintiffs, captioned R&S Journey’s End 

LLC, et al v. Town of Crested Butte, et al, Case No. 2018-CV-30008, Gunnison County District 

Court (the “Action”);  

 

WHEREAS, following mediation on November 12, 2018, the Town and the Plaintiffs in 

the Action have agreed to a Stipulation, a copy of which is attached hereto as Exhibit B, and 

under which the Town will own Easements to use all or part of the Heights Open Space for 

avalanche mitigation, non-motorized recreational uses and a frisbee golf course, Plaintiffs will 

own title to the Open Space, and the Action will be dismissed; and,  

 

WHEREAS, the Town Council hereby finds that it is necessary and suitable, and in the 

best interest of the Town and the health, safety and welfare of the residents and visitors of 

Crested Butte, that the Stipulation be approved, as set forth hereinbelow. 

 

 NOW, THEREFORE, BE IT ORDAINED BY THE TOWN COUNCIL OF THE 

TOWN OF CRESTED BUTTE, COLORADO, THAT, 

 

 Section 1. Authorization to Enter into Stipulation. The Town Council, pursuant to 

the Crested Butte Town Charter and the laws of the State of Colorado, hereby authorizes the 

Town to enter into the Stipulation in the form attached hereto as Exhibit B.  The Town Council 

further authorizes and directs the Town Manager, the Town Attorney and the Town Clerk to 

appropriately execute any additional documents necessary and appropriate to consummate the 

Stipulation following approval thereof by the Town Attorney. 
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 Section 2. Severability. If any section, sentence, clause, phrase, word or other 

provision of this ordinance is for any reason held to be unconstitutional or otherwise invalid, 

such holding shall not affect the validity of the remaining sections, sentences, clauses, phrases, 

words or other provisions of this ordinance, or the validity of this ordinance shall stand 

notwithstanding the invalidity of any section, sentence, clause, phrase, word or other provision. 

 

 Section 3. Savings Clause. Except as amended hereby, the Crested Butte Municipal 

Code, as amended, shall remain valid and in full force and effect.  Any provision of any 

ordinance previously adopted by the Town which conflicts with this ordinance is hereby repealed 

as of the enforcement date hereof. 

 

 INTRODUCED, READ AND SET FOR PUBLIC HEARING THIS __ DAY OF 

____________, 2018. 

 

 ADOPTED BY THE TOWN COUNCIL UPON SECOND READING IN PUBLIC 

HEARING THIS ___ DAY OF _____________, 2018. 

 

 

      TOWN OF CRESTED BUTTE, COLORADO 

 

 

       

      By: _____________________________ 

             James A. Schmidt, Mayor 

 

ATTEST: 

 

 

_________________________  [SEAL] 

Lynelle Stanford, Town Clerk 
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District Court  

Gunnison County, Colorado 

 

Court Address: 

200 E. Virginia Ave. 

Gunnison, CO 81230 

 

Plaintiffs: R and S Journey’s End, LLC, a Colorado 

limited liability company; Jodie Bell Strauss; 

William Lee Strauss; Roxie J. Lypps; Dorothy W. 

Haskell; Thomas L. Haskell; Edward L. Felton, Jr.; 

James E. Lohr; James A. Murray Revocable Trust; 

Jennifer Eplett Reilly; Sean E. Reilly; David L. 

Manning Revocable Trust; Lisa Z. Manning 

Revocable Trust; Matthew S. Cullinan; Anna L. 

Reilly a/k/a Ann R. Cullinan; and Fort-A, LLC, a 

Delaware limited liability company 

 

v.  

 

Defendants: Town of Crested Butte, Colorado, a 

Colorado home rule municipality of the State of 

Colorado; Town Council of the Town of Crested 

Butte, Colorado. 

 

 

 

 

 

 

 

 

 

 

 

 

▲  COURT USE ONLY  ▲ 

 
________________________________ 

 
 
Case Number: 2018-CV-30008  

 

 

Div.: 2              Ctrm.: 

ORDER ON STIPULATION REGARDING OWNERSHIP AND EASEMENTS FOR 

THE HEIGHTS OPEN SPACE PROPERTY AND FOR DISMISSAL OF ACTION 

 

THIS MATTER comes before the Court upon the Stipulation Regarding Ownership and 

Easements for Heights Open Space Property and for Dismissal of Action filed by Plaintiffs and 

Defendants (the “Stipulation”).  The Court, having reviewed the Stipulation, and being duly 

apprised as to its premises hereby APPROVES the Stipulation, makes the FINDINGS set forth 

therein and enters it as an ORDER of the Court.  

 

SO ORDERED.  

 

 

      BY THE COURT 

 

 

      _______________________ 

      District Court Judge 
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To:   Mayor Schmidt and Town Council 
 
From: Michael Yerman, Community Development Director  
 
Subject:   Ordinances 32, Series 2018 School District Duplex Sale   
 
Date: December 17, 2018 

  
 
Background: 
The Town of Crested Butte (Town) is currently constructing 3 duplexes in Block 79. The Town 
approached the Gunnison Watershed School District RE1J (District) about the purchase of an entire 
duplex, two units, to be an employee rental. The School Board has decided to move forward with the 
purchase of the Duplex located on Lot 16, Block 79 for the purchase price of $590,000. This price is 
locked at $590,000. Ordinance 32, Series 2018 authorizes the sale of the Duplex and instructs the 
Town Manager and Town Attorney to prepare and execute all the necessary documents for the closing 
of the sale with the District.      
 
Recommendation:  
A Council person make a motion followed by a second to set Ordinance 32, Series 2018 to a public 
hearing on January 7, 2019.  
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ORDINANCE NO. 32 

 

SERIES 2018 

 

AN ORDINANCE OF THE CRESTED BUTTE TOWN 

COUNCIL AUTHORIZING THE SALE OF TOWN-OWNED 

PROPERTY LEGALLY DESCRIBED AS LOT 16, BLOCK 

79, PARADISE PARK SUBDIVISION, TOWN OF CRESTED 

BUTTE, COUNTY OF GUNNISON, STATE OF 

COLORADO TO GUNNISON WATERSHED SCHOOL 

DISTRICT RE1J FOR THE SALE PRICE OF $590,000.00  

 

 WHEREAS, the Town of Crested Butte, Colorado (the “Town”) is a home rule 

municipality duly and regularly organized and now validly existing as a body corporate and 

politic under and by virtue of the Constitution and the laws of the State of Colorado; 

 

 WHEREAS, the Town Council is authorized pursuant to § 14.4 of the Town Charter to 

sell and convey Town-owned property; 

 

WHEREAS, the Town Council has directed the Town staff to sell the above-described 

property to Gunnison Watershed School District RE1J for $590,000.00 for the use of the 

property for school district employee housing; and 

 

WHEREAS, the Town Council hereby finds that it is necessary and suitable, and in the 

best interest of the Town and the health, safety and welfare of the residents and visitors of 

Crested Butte, that the above-described property be sold as set forth hereinbelow. 

 

 NOW, THEREFORE, BE IT ORDAINED BY THE TOWN COUNCIL OF THE 

TOWN OF CRESTED BUTTE, COLORADO, THAT, 

 

 Section 1. Authorization to Sell Town-owed Property. The Town Council, 

pursuant to the Crested Butte Town Charter and the laws of the State of Colorado, hereby 

authorizes the sale and transfer by the Town, for the sum of $590,000.00 plus customary closing 

costs and fees, the real property legally described as Lot 19, Block 79, Paradise Park 

Subdivision, Town of Crested Butte, County of Gunnison, State of Colorado to Gunnison 

Watershed School District RE1J, use for employee affordable housing, and authorizes and 

directs the Town Manager and Town Clerk to appropriately execute any and all documents 

necessary and appropriate to consummate said sale following approval thereof by the Town 

Attorney. 

 

 Section 2. Appropriation of Funds. The Town Council hereby appropriates all 

customary closing costs and fees for the sale and transfer of the above-described real property 

out of the Town’s affordable housing fund, and authorizes the expenditure of said sum for such 

purpose. 

 

 Section 3. Severability. If any section, sentence, clause, phrase, word or other 

provision of this ordinance is for any reason held to be unconstitutional or otherwise invalid, 

such holding shall not affect the validity of the remaining sections, sentences, clauses, phrases, 
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words or other provisions of this ordinance, or the validity of this ordinance shall stand 

notwithstanding the invalidity of any section, sentence, clause, phrase, word or other provision. 

 

 Section 4. Savings Clause. Except as amended hereby, the Crested Butte Municipal 

Code, as amended, shall remain valid and in full force and effect.  Any provision of any 

ordinance previously adopted by the Town which is in conflict with this ordinance is hereby 

repealed as of the enforcement date hereof. 

 

 INTRODUCED, READ AND SET FOR PUBLIC HEARING THIS __ DAY OF 

____________, 2019. 

 

 ADOPTED BY THE TOWN COUNCIL UPON SECOND READING IN PUBLIC 

HEARING THIS ___ DAY OF _____________, 2019. 

 

      TOWN OF CRESTED BUTTE, COLORADO 

       

      By: _____________________________ 

             James A Schmidt, Mayor 

 

ATTEST: 

 

_________________________  [SEAL] 

Lynelle Stanford, Town Clerk 
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To:   Mayor Schmidt and Town Council 
 
From: Michael Yerman, Community Development Director  
 
Subject:   Photovoltaic Fee Waiver Policy   
 
Date: December 17, 2018 

  
 
Background: 
The Town of Crested Butte was approached by a local photovoltaic provider about the Town’s 
requirements for obtaining building permits for photovoltaic systems. A building permit is required 
for these systems and the systems must also obtain a State electrical permit. There are several 
necessary items the Town review for including but not limited to proper installation, snow loading, 
and conformance with design standards especially on historic buildings.   
 
The Town Council has made a goal of reducing the community’s emissions by 25% in five years. 
Town staff has been working on ways to assist the community on reaching this goal. The staff is 
recommending that the Town Council enact a fee waiver policy for individual PV building permits. 
This fee waiver includes building permit, mechanical permit, plan review, and BOZAR review fees if 
required. Town staff have also implemented an insubstantial BOZAR Chair review for the placement 
of PV systems on a majority of projects. The full review of a PV system by the Board is only required 
in situations where PV systems are very large or on contributing historic building. However, the fees 
for this review would be waived under this new policy.  
 
Use tax and the payment of the State Electrical permit fees will still be required.        
 
Policy: 
Fees are waived for Photovoltaic/Solar Panel systems for the following Town Permits: 
BOZAR Review 
Build Permit 
Plan Review 
Mechanical Permit     
 
Recommendation:  
A Council person make a motion followed by a second to adopt the fee waivers policy for 
Photovoltaic Systems in the Town of Crested Butte.  
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The above times are only tentative.  The meeting may move more quickly or slowly than scheduled 
 

Agenda 
Design Review Committee  

Monday 
December 10, 2018 

   
 
4:00 Consideration of the application of Town of Crested Butte in conjunction with Bywater LLC to 

construct a triplex to be located at 806, 808 and 810 Gothic Avenue, Block 76, Lot 5 in the R2A zone. 
(Barney/Wisian) 

 - Architectural approval is required. 
 - A conditional use permit for a three-family dwelling in the R2A zone is required. 
 
5:00 Consideration of the application of Town of Crested Butte in conjunction with Bywater LLC to 

construct a triplex and one cold accessory building to be located at 816, 818 and 820 Gothic Avenue, Block 
76, Lot 3 in the R2A zone. (Barney/Wisian) 

 - Architectural approval is required. 
 - A conditional use permit for a three-family dwelling in the R2A zone is required. 
 
5:45 Insubstantial determination requested by Jeff Hermanson to make revisions to the decks to include a 

rounded deck on the rear (South) elevation at the existing single family residence located at 14 Gothic 
Avenue, Block 18, Lots 9-10 in the R1 zone. 

 - An insubstantial determination is requested.   
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REGULAR TOWN COUNCIL MEETING                     December 18, 2018 
MT CRESTED BUTTE, COLORADO                                               6:00 PM 
             COUNCIL CHAMBERS 
 

 

AGENDA 
Call to Order 
 
Roll Call  
 
Approval of the December 4, 2018 Regular Town Council Meeting Minutes 
 
Reports 

• Town Manager’s Report  
• Department Head Reports 

o Community Development 
o Finance 
o Police Department 
o Public Works 

• Town Council Reports 
• Homestead Housing, LLC - Lance Windel 

 
CORRESPONDENCE 
 
OLD BUSINESS-  
Discussion and Possible Consideration of Ordinance 8, Series 2018 – An Ordinance of the Town 
Council of the Town of Mt. Crested Butte, Colorado, Summarizing Expenditures and Revenues 
for Each Fund and Adopting a Budget for the Town of Mt. Crested Butte, Colorado for the 
Calendar Year Beginning on the First day of January 2019 and Ending on the last Day of 
December 2019 – Second Reading – Karl Trujillo 
 
NEW BUSINESS – 
Discussion and Possible Consideration of Ordinance 9, Series 2018 – An Ordinance of the Town 
Council of the Town of Mt. Crested Butte, Colorado, Amending Chapter 21, Section 21-895 of 
the Town Code of the Town of Mt. Crested Butte, Colorado (Amending Parking Design 
Standards) – First Reading – Leah Desposato 
 
Discussion of New Setback Requirements Based on a Recommendation from the Planning 
Commission – Leah Desposato 
 
Discussion and Possible Consideration of Amendments to the 2018 Budget – Karl Trujillo 
 
Discussion and Possible Consideration of an Appointment of One Member to the Downtown 
Development Authority Board.  Term expires September 2021 (unexpired seat) 
 
Discussion and Possible Consideration of a Letter to the Crested Butte Town Council Regarding 
the Mt. Crested Butte Town Council’s Position on The Corner at Brush Creek – Carlos Velado 
 
Discussion and Possible Consideration of a Lease Agreement Between the Town of Mt. Crested 
Butte and Pearls Management, for Property Located at 18 Treasury Road, The Chalet 
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REGULAR TOWN COUNCIL MEETING                     December 18, 2018 
MT CRESTED BUTTE, COLORADO                                               6:00 PM 
             COUNCIL CHAMBERS 
 

 

Discussion and Possible Consideration of a Letter of Support for the ICELab’s Grant Application 
to OEDIT Incubation Funding to Fund the Catapult Outdoor Recreation Accelerator  
 
OTHER BUSINESS – 
 
PUBLIC COMMENT – Citizens may make comments on items not scheduled on the agenda. 
Those commenting should state their name and physical address for the record. Comments are 
limited to five minutes. 
 
ADJOURN 
 
If you require any special accommodations in order to attend this meeting, please call the 
Town Hall at 349-6632 at least 48 hours in advance.  Public comment on these agenda items 
is encouraged. 
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To:    Town Council 

From:    Tiffany O’Connell, Town Clerk 

Subject:   Town Council Calendar – 3 or more Town Councilors may be in attendance at the 
following events and may discuss town business. 

Date:   December 11, 2018 

 

Calendar 

Date Time Event Location Additional Information 
December 15, 2018 5:00PM Celebrate International Day 

of Migrant 
Fred Field 
Center, Gunnison 

Two or more Town 
Councilors may attend 

December 18, 2018 6:00 PM Town Council Meeting Town Hall  
January 2, 2019 6:00 PM  Town Council Meeting Town Hall Two or more Town 

Councilors may attend 
January 15, 2018 6:00 PM Town Council Meeting Town Hall  
February 26, 2019 5:00PM Special Town Council 

Meeting 
Town Hall Summer 2019 

Admissions Tax Grant 
Applications 

June 18-21, 2019  CML Conference Breckenridge  
August 1, 2019 5:00PM  Town Council Meet and 

Greet 
Ted Scheske 
Town Park 

 

August 2, 2019 5:00PM Annual Town Picnic Ted Scheske 
Town Park 

 

September 10, 2019 5:00PM Special Town Council 
Meeting 

Town Hall Winter 2019/2020 
Admissions Tax Grant 
Applications 
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 GUNNISON COUNTY BOARD OF COMMISSIONERS 
PUBLIC HEARING NOTICE   

 
DATE:  Tuesday, December 11, 2018 
PLACE:   Board of County Commissioners’ Meeting Room at the Gunnison County Courthouse 
 200 E. Virginia Avenue 
 Gunnison, CO 81230 
 
 

NOTE:  This agenda is subject to change, including the addition of items up to 24 hours in advance or the deletion of items at any time.  All times are approximate.  The 
County Manager and Deputy County Manager’s reports may include administrative items not listed.  Regular Meetings, Public Hearings, and Special Meetings are recorded 
and ACTION MAY BE TAKEN ON ANY ITEM.   Work Sessions are not recorded and formal action cannot be taken.  For further information, contact the County 
Administration office at 641-0248.  If special accommodations are necessary per ADA, contact 641-0248 or TTY 641-3061 prior to the meeting.   

5:30 pm • Public Hearing; Proposed 2019 Gunnison County Budget 
 

• Adjourn 
 
 
IMPORTANT: The proposed budget is available for inspection in the Gunnison County Finance Office located at 200 

E. Virginia Avenue, Gunnison, CO 81230.  The proposed budget is also available on the Gunnison County 
website at:  http://www.gunnisoncounty.org/budget. Any elector may inspect the budget and file 
objections at any time prior to the final adoption of the budget scheduled to take place on Friday, 
December 14, 2018. 
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GUNNISON COUNTY BOARD OF COMMISSIONERS 
WORK SESSION & SPECIAL MEETING   

 
DATE:  Tuesday, December 11, 2018 Page 1 of 1 
PLACE:   Board of County Commissioners’ Meeting Room at the Gunnison County Courthouse 
 

NOTE:  This agenda is subject to change, including the addition of items up to 24 hours in advance or the deletion of items at any time.  All times are approximate.  The 
County Manager and Deputy County Manager’s reports may include administrative items not listed.  Regular Meetings, Public Hearings, and Special Meetings are recorded 
and ACTION MAY BE TAKEN ON ANY ITEM.   Work Sessions are not recorded and formal action cannot be taken.  For further information, contact the County 
Administration office at 641-0248.  If special accommodations are necessary per ADA, contact 641-0248 or TTY 641-3061 prior to the meeting.   

 
GUNNISON COUNTY BOARD OF COMMISSIONERS WORK SESSION: 
 
12:45 • Colorado River Water Conservation District Report; Bill Trampe  
 
1:00 • Crested Butte Chamber of Commerce Update; Ashley Upchurch  
 
1:15 • Gunnison Valley Libraries Update; Drew Brookhart  
 
2:15 • Break  
 
2:30 • Gunnison Valley Hospital Board of Trustees; Quarterly Update 
 
3:45 • Gunnison Valley Hospital Board of Trustees; Interview; Marla Covey  
  
4:00 • Gunnison Valley Hospital Board of Trustees; Interview; Don Haver     
 
 •  Adjourn 
 
GUNNISON COUNTY BOARD OF COMMISSIONERS SPECIAL MEETING: 
 
4:15 • Call to Order   
 
4:15 • Proclamation; International Day of the Migrant  
 
4:25 • Possible Executive Session on Gunnison Sage-Grouse Litigation; Pursuant to C.R.S. 24-6-402 (4) 
  (b) Conference with the County Attorney to receive legal advice on decision and possible next 
  steps  
 
 •  Adjourn 
 
PLEASE NOTE: The Public Hearing for the Proposed 2019 Gunnison County Budget will take place at 5:30 pm. Please 
see separate agenda.  
 
Please Note: Packet materials for the above discussions will be available on the Gunnison County website at 
http://www.gunnisoncounty.org/meetings no later than 6:00 pm on the Friday prior to the meeting.  
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GUNNISON COUNCIL AGENDA 

MEETING IS HEAD AT CITY HALL, 201 W. VIRGINIA AVENUE 

GUNNISON, CO, IN THE 2ND FLOOR COUNCIL CHAMBERS 

TUESDAY 

DECEMBER 11, 2018  DISCUSSION/WORK SESSION       3:00 P.M. 

Approximate meeting time: 2 hours 

No formal council action will take place at the meeting. 

 

I.  Presiding Officer Call Work Session to Order: (silent roll call City Clerk): 

 

II.  Discussion on Economic Development and Public Service Grants for 2019 

 Background: Staff will review grants ideas for next steps.  

 Staff contact: City Manager Russ Forrest and Finance Director Ben Cowan 

 Estimated time: 2 hours 

 

TUESDAY, 

DECEMBER 11, 2018  REGULAR SESSION        5:30 P.M. 
 City of Gunnison Councilmembers gather for a light meal at 5:00 P.M. in Council 

 Chambers. No City Council activity takes place. 

Approximate meeting time: 3.5 hours 
 

I.  Presiding Officer Call Regular Session to Order: (silent roll call by City Clerk): 
 

II. Pre-schedule Citizens: 

 A.  Proclamation for the International Day of the Migrant 

  Hispanic Affairs Project/Inmigrantes Unidos de Gunnison 

 

 B. Presentation of Solar Design  

  Gunnison Middle School students Corbett Woods and Justus Williams and their  

  Science teacher Kayta Schloesser  
 

III. Citizen Input: (estimated time 3 minutes)  

 At this agenda time, non-agenda scheduled citizens may present issues of City concern to 

 Council on topics on are not to be considered later in the meeting. Per Colorado, Open 

 Meetings Law, no Council discussion or action will take place until a later date; unless 

 an emergency situation is deemed to exist by the City Attorney. Each speaker has a time 

 limit of 3 minutes to facilitate efficiency in the conduct of the meeting and to allow an 

 equal opportunity for everyone wishing to speak.  

IV. Council Action Items: 

 A. Approval of the November 27, 2018 Regular Session meeting minutes 

  Background: per City Charter, the City Clerk produces minutes of the Council 

  actions for all regular and special session meetings. Minutes are approved or 

  amended at the follow regular session meetings and become permanent city 
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  record. If a city councilor was not present no the meeting, they must abstain in the 

  vote and action on approval of the minutes. 

  Staff contact: City Clerk Erica Boucher 

  Action Requested of Council: To approve the November 27, 2018 Regular  

  Session meeting minutes. 

  Estimated time: 2 minutes 

 B.  Resolution No. 11, Series 2018; A Resolution of the City Council of the   

  City of Gunnison, Colorado, Commending Dennis Spritzer for his Outstanding  

  Service as City Fire Marshal from June 22, 1981 to December 14, 2018 

  Background: In recognition of his excellent service as Fire Marshall for the City  

  of Gunnison 

  Staff contact: City Clerk Erica Boucher 

  Action Requested of Council: A motion to approve and adopt Resolution No.  

  11, Series 2018.  

  Estimated time: 5 minutes 

 C.  Gunnison County Library District and Anderson Halls Architects Summary  

  of Public Input and Review of Library Location Analysis 

  Background: The Gunnison County Library District Board of Trustees have  

  recently completed a seven month public input process and location analysis. The  

  work consisted of a qualitative analysis of community needs related to public  

  library services; and a quantitative analysis of potential sites for a new or   

  expanded public library facility in Gunnison. The Board of Trustees have used the 

  information gathered through this process to make decisions about facility   

  improvements and the future of library services in Gunnison. This presentation is  

  an update for Gunnison City Councilors on what has been discovered and next  

  steps in the process.   

  Director contact: Drew Brookhart  

  Action Requested of Council: No action is requested of Council.  

  Estimated time: 15 minutes 

 D.  Discussion on Short-Term Rentals   

  Background: Gunnison’s hotel and lodging business owners are becoming   

  increasingly concerned about the impact short-term rentals may have on their  

  industry. The hotel and lodging community would like to begin a conversation  

  with Council about the potential impacts of short-term rentals. No packet items  

  included.  

  Community contact: Michele Gallowich   

  Action Requested of Council: No action is requested of Council.    

  Estimated time: 15 minutes 

 

 E. Gunnison Valley Regional Housing Authority (GVRHA) Plan Update 

  Background: The GVRHA has been working on a Regional Housing Plan to  

  guide the work of the Housing Authority to increase its capacity to bring   

  partnerships together and expand the tools used in creating housing to meet the  
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  needs in the Gunnison Valley.  We met with the City Planning department for  

  input, and are now looking for City Council’s responses to the questions we’ve  

  included in the cover memo. 

  Community contact: Jennifer Kermode and Willa Williford 

  Action Requested of Council: To provide feedback to the GVRHA on the  

  Regional Housing Plan. 

  Estimated time: 30 minutes 

 

 F. UPS License Agreement-UPS Facility at 800 W. San Juan Avenue  

  Background: The UPS Facility was constructed and completed in 2018.  An  

  existing fence that is in the City's rights-of-way was taken down and the request is 

  to replace the fence for screening purposes. A light pole (on 11th Street) and two  

  free-standing signs (11th and San Juan) were placed in the rights-of-way.  A  

  License Agreement is requested for the permanent features. 

  Staff contact: Interim Community Development Director Andie Ruggera  

  Action Requested of Council: To approve and authorize the Mayor to sign  

  the revocable License Agreement for a light pole, fence and signs (two) that  

  encroach into the 11th Street and San Juan Avenue rights-of-way.   

  Estimated time: 10 minutes 

 

 G. Conceptual Design for a Potential Phase III Addition to the Community  

  Center 
  Background: Phase III of the Community Center has been on our minds since we  

  first opened this facility in 2005. Verification of the need returned during the  

  development of the Parks and Rec Master Plan in 2015 when a Phase III came out 

  on top in our survey. We are hoping to first verify that it is still viewed as the  

  number one recreational need for our community and decide what components  

  should be included in the design. 

  Staff contact: Parks and Rec Director Dan Ampietro 

  Action Requested of Council: To authorize the City Manager to sign a   

  contract with Barker Rinker Seacat in an amount not to exceed $25,244 to   

  develop the deliverable as outlined in Phase I of their proposal.  

  Estimated time: 30 minutes 

 

 H.  Ordinance No. 13, Series 2018; Mill Levy, Second Reading 
  Background: This ordinance sets the mill levy for the 2018 tax year, for property  

  taxes to be collected during 2019. 

  Staff contact: Finance Director Ben Cowan 

  Action Requested of Council: Introduce, read by title only, motion, second and  

  vote to adopt Ordinance No. 13, Series 2018 on second and final reading. 

  Estimated time: 5 minutes 

 

 I. Ordinance No. 14, Series 2018; Budget, Second Reading 
  Background: This ordinance adopts the budget for 2019. 

  Staff contact: Finance Director Ben Cowan 
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  Action Requested of Council: Introduce, read by title only, motion, second and  

  vote to adopt Ordinance No. 14, Series 2018 on second and final reading. 

  Estimated time: 5 minutes 

 

 J. Ordinance No. 15, Series 2018; Budget Amendments, Second Reading 

  Background: This ordinance obtains the legal authority to spend the amounts as  

  approved by the Council that constitute a divergence from the original adopted  

  budget. 

  Staff contact: Finance Director Ben Cowan 

  Action Requested of Council: Introduce, read by title only, motion, second and  

  vote to adopt Ordinance No. 15, Series 2018 on second and final reading. 

  Estimated time: 5 minutes 

 

 K. Ordinance No. 16, Series 2018; Sewer Rate, Second Reading 

  Background: According to the PNA report on the WWTP, multiple upgrades to  

  the plant have been identified. In anticipation of construction and debt service  

  costs, rates will need to be increased based on 20 year projections.  

  Staff contact: Public Works Director David Gardner 

  Action Requested of Council: Introduce, read by title only, motion, second and  

  vote to adopt Ordinance No. 16, Series 2018 on second and final reading. 

  Estimated time: 5 minutes 

 

 L. Ordinance No. 17, Series 2018; Water Rate, Second Reading 

  Background: There are large capital expenditures needed to upgrade and maintain 

  aging infrastructure in order to provide reliable service. Projections from a cost of  

  service study is forecasting deficits over the next five years. Rate increases will  

  help bridge the deficits between revenues and expenditures and to help build  

  reserves to meet unexpected expenses in the future. 

  Staff contact: Public Works Director David Gardner 

  Action Requested of Council: Introduce, read by title only, motion, second and  

  vote to adopt Ordinance No. 17, Series 2018 on second and final reading. 

  Estimated time: 5 minutes 

 

 M. Resolution No. 12, Series 2018; A Resolution of the City Council of Gunnison,  

  Colorado, Amending the Composition of the Parks and Recreation Advisory  

  Committee 

Background: The current composition of the advisory committee includes the 

requirement of a North Valley resident. After two years of the committee’s 

inception it has been determined that a North Valley representative is favorable, 

but not necessary for the committee to successfully execute its purpose. Staff is 

asking the composition of the advisory committee be amended to include three at-

large positions and not specify a North Valley resident. In the future, if a North 

Valley resident is interested in serving, they could fill one of the at-large 

positions. 

Staff contact: Parks and Rec Director Dan Ampietro  

Action Requested of Council: A motion to approve and adopt Resolution No. 
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12, Series 2018.   

Estimated time:10 minutes 

 

 N.  Resolution No. 13, Series 2018; A Resolution of the City Council of the City of  

  Gunnison, Colorado, Adopting Fees  

  Background: To formalize fee adjustments for the City of Gunnison’s various fee  

  schedules in order to support the cost of service provision to area residents. 

  Staff contact: Finance Director Ben Cowan 

  Action Requested of Council: A motion to approve and adopt Resolution No.  

  13, Series 2018.  

  Estimated time: 5 minutes   

 

 O.  Resolution No. 14, Series 2018; A Resolution of the City Council of the   

  City of Gunnison, Colorado, Canceling the Regular Session Meeting Scheduled  

  for December 25th,  2018 

  Background: per City Charter any Regular Session Meeting must be cancelled by  

  Resolution.  

  Staff contact: City Clerk Erica Boucher 

  Action Requested of Council: A motion to approve and adopt Resolution No.  

  14, Series 2018.  

  Estimated time: 2 minutes 

 

V. Reports: 

 City Clerk Erica Boucher: Clerk Department Semi-Annual Report 

 City Attorney Report 

 City Manager Strategic Projects Update and Report 

 City Councilors with City-related meeting reports; discussion items for future Council 

 meetings 

VI. Meeting Adjournment  

 

The City Council Meetings agenda is subject to change. The City Manager and City Attorney 

reports may include administrative items not listed. Regular Meetings and Special Meetings are 

recorded and action can be taken. Minutes are posted at City Hall and on the City website at 

www.gunnisonco.gov.Discussion Sessions are recorded; however, minutes are not produced. For 

further information, contact the City Clerk’s office at 970.641.8140. TO COMPLY WITH ADA 

REGULATIONS, PEOPLE WITH SPECIAL NEEDS ARE REQUESTED TO CONTACT 

THE CITY CLERK 24 HOURS BEFORE ALL MEETINGS AT 970.641.8140. 
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January 7, 2019 

 

Work Session 

Joint Meeting with Mt. CB Regarding Brush Creek??? 

 

Consent Agenda 

Resolution Setting Posting Places 

 

Public Hearing 

WTP Improvements:  Environmental Assessment 

 

New Business 

MOU with School District Regarding 2019 Projects 

Discussion on Events Proposed by The Center for the Arts 

Block 76 Developer Contract with Bywater 

MOU with School District Regarding 2019 Projects 

MOU with CBFPD and CBSAR 

Discussion on ARTumn 

Restrictive Covenant for 611 4th Street 

Fat Bike Worlds Special Event Application 

 

January 22, 2019 

Alley Loop Special Event Application 

 

Future Items 

 Quarterly Financial Reports 

 Year-End – Retreat Update 

 Year-End – Project Update 

 Heights Open Space Plat Note and Covenants 

 RLA for Dillon Wall 

 DOLA Update 

 Year-End Report from Chamber of Commerce – February 

 Mt. Express Annual Report – February 

 Affordable Housing Update – February  
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